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Abstract

deciding upon a new biodiversity target for the future

Rooted in and carved into the international legal system,

in nature.6 To highlight even further the importance

the emergence and growth of modern international

of the biodiversity issue, 2010 has been declared an

biodiversity law has brought on the scene important

International Year of Biodiversity. Due to this several

objectives, concepts and principles. Still, recent status

events have been planned to stress biodiversity’s

reports indicate that regulatory developments have not

importance and the challenges ahead.7

that will hopefully be realised not only on paper but

been successful, and the decline of biodiversity contin-

A new biodiversity target by itself, however, will

ues all over the world. Against this background the

not solve the problem of the current continuing decline

article explores the main features of the Convention

in biodiversity. There are several hurdles along the way,

on Biological Diversity (CBD). Its objective is to theorise

some of which relate to law and legal systems. Thus,

and discuss the CBD, particularly in light of some of

by applying some aspects of environmental law method-

the fundamental principles of international law. The

ology (ELM), this article argues that particular funda-

principles focused on in this article are: (1) the sovereign

mental principles of international law and the CBD are

right of states to utilise their own natural resources,

prolonging international denial of what is needed to

and (2) their responsibility to prevent environmental

support future biodiversity.

damage in other states and in areas beyond their

In line with the above, the article begins by outlining

national jurisdiction. It will be argued that the main

its methodological approach and basic hypotheses, cf.

features of the CBD and its interaction with the above

Section 2. Thereafter, Section 3 elaborates the scope and

principles are prolonging international denial of what

content of two fundamental principles of international

is really needed to support future biodiversity. The

law. Due to the importance and overarching character

method used in the article builds upon some basic

of the CBD, a considerable part of Section 4 will be

features of environmental law methodology (ELM).

devoted to the Convention’s basic obligations and
principles along with some features of the CBD’s
development. On the basis of Sections 3-4, and in light

1

of the article’s principal objective, Section 5 theorises

Introduction

on and discusses the article’s objectives. Finally, Section
Although somewhat overshadowed by the climate issue,

6 summarises the article’s main conclusions.

the current continuing decline in biodiversity, really
caught the attention of the international community
at the turn of the millennium. The international response
was to agree to effectively reduce biodiversity losses
and to achieve significant reduction of the current
extinction rate by 2010.1 Some venues went further and

2

Methodological approach

2.1

ELM’s main purpose

As stated in Section 1, the article’s methodological

agreed to the objective of stopping and reversing the

approach is founded upon some central features of

current losses at all levels by 2010.2 Recent assessments

environmental law methodology (ELM).8 On the basis

and status reports indicate that the 2010 target will be

of the Rule of Law,9 ELM reflects a proactive method-

missed.3 During the 2008 meeting of the Conference

ological approach taking its point of departure from

of the Parties (COP 9) to the Convention on Biological

how to reach and maintain ecological sustainability.

Diversity4 (1992) (CBD), new decisions were agreed,

Based on this foundation, ELM offers arguments, models

including a new multi-year programme for the period

and theories facilitating the understanding of environ-

2011-2022.5 Thus, the forthcoming challenge facing the

mental law, how the law functions in a legal system,

Conference of the Parties to be held in October 2010

and whether it actually works for the environment and

(COP 10) in Nagoya, Japan, is the difficult task of
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its components.10 Thus, ELM’s reasoning strives to

the balancing of states´ rights and duties. Viewed from

identify and highlight weaknesses and counteractive

the perspective of ELM, they are thus not particularly

factors in laws and legal systems as they are or are

supportive of ecological sustainability or biodiversity’s

generally accepted to be. This is mainly done by bringing

future.18 The circumstances in which the said principles

to the foreground arguments explaining how the

would typically become active and overriding (the

11

establishment of law actually functions (or not). ELM

default syndrome) are basically the following: (1) when

has an anthropocentric point of view towards the

international treaty provisions are rather general (not

concepts of sustainable development and ecological

unusual in the field of international biodiversity law);

sustainability. Human interests (social, economic and

and (2) when no clear applicable treaty provisions are

environmental) are all equally important and in the

available on the problem at hand.19 Moreover, interna-

main, impossible to differentiate.12 However, due to

tional law does not clearly prohibit states from de-

the nature of these interests, the environmental ones

stroying their own biodiversity.20 Finally, other states

are viewed as fundamental perquisites for the successful

have to tolerate that their biodiversity is diminished

13

realisation of both the social and economic ones. This

to a certain degree by other states´ actions and activities.

approach is sometimes labelled as strong or ecological

21

14

Turning to the model, cf. Figure 1, the light gray area

sustainability. Since international biodiversity law

to the left reflects the abstract default where the funda-

does not have one absolute or generally accepted

mental principles B are situated. The box A, also on the

definition of ecological sustainability, the definition

left side of the model, reflects the available international

underlying this article is borrowed from ELM. Accord-

environmental law (usually treaties) and, in the case

ing to it, ecological sustainability is “the situations and

of this article, the CBD. The arrows pointing towards

conditions in the biosphere that are sufficient for

the environmental side (right side) of the model reflect

sustaining mankind for innumerable generations to

the basic fundamentals of the ELM’s action-reaction

come with reliable and safe resilience, including full

model.22 As also indicated above, the fundamental

biodiversity.”15 To make this article’s scope manageable,

principles B are likely to become the active ruling

it focuses primarily on the conservation of biodiversity

principles under certain circumstances. This is further

as being one part of several that are necessary to reach

theorised in Section 6.

and maintain ecological sustainability.
2.2

The significance of the default

The following section explains one of ELM’s models
and the basic theory to be used for theorisation and
discussion in Section 5. It is based on ELM’s fundament
and has been developed for international law research.
It forms the core of the default theory of law and its
significance.16 The default theory17 argues that particular
international principles (see the following Section), on
which international law relating to the environment
is based, can, under particular circumstances, become
the overriding applicable law. Both the content and
the nature of these principles are right- and dutyorientated. Furthermore, they have marginal or even
no ties to particular environmental objectives or targets.
Consequently, their application is usually founded on
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3

Fundamental principles

the possible realisation of ecological sustainability.30

3.1

Generalities

in the preamble that the conservation of biodiversity is

It remains to be seen whether the CBD’s affirmation
a common concern of humankind, will eventually have

As mentioned in Section 2, two fundamental principles

the required legal force, e.g., as an accepted customary

of international law play a decisive role in the interna-

rule, and in fact limit states in making choices having

tional law relating to the environment, including

long-term negative effects on biodiversity. The necessity

international biodiversity law. The principles relevant

of taking particular actions in order to conserve

to the scope of this article are: (1) the sovereign right

biodiversity has been globally accepted. These actions

of states to utilise and control their natural resources

are reflected, inter alia, in the CBD although the results

(see further Section 3.2.1) and (2) the duty of states to

have not yet been convincing.31 Conserving biodiversity

prevent environmental damage to other states and areas

as such, presently and in the future, should be an issue

that are beyond their national jurisdiction (see further

that no state should neglect in the name of sovereign

Section 3.2.2). Although covered separately below, the

rights.32

principles are usually read in conjunction with each
other, and the latter principle’s scope limits the sover-

3.2.2 Duty to prevent environmental damage

eign right of states stipulated in the former.

The latter part of Principle 2 of the Rio Declaration, i.e.,
3.2

the “responsibility [of states] to ensure that activities

Several issues on scope and application

within their jurisdiction or control do not cause damage

3.2.1 Sovereign right of states to utilise

to the environment of other states or of areas beyond

Under Principle 2 of the Rio Declaration on Environment

the limits of national jurisdiction”33 is as important as

and Development (Rio Declaration),23 states “have, in

the first part of Principle 2.34 The principle’s core

accordance with the Charter of the United Nations and

includes states´ duty to take anticipatory measures to

the principles of international law, the sovereign right

prevent environmental damage.35 The standard of care

to exploit their own resources pursuant to their own

is habitually a due diligence standard that includes the

environmental and developmental policies”.24 This is

duty of states to take reasonable measures to protect its

not an absolute right of states, nor is exercising the right

neighbouring states. Falling hereunder would, at least,

without legal consequences. It is limited by, first, the

be the duty to introduce the necessary national legisla-

general principle enshrined in the latter part of Principle

tion to control public and private actors in order to

2; second, particular customary rules,

25

and third,

protect other state’s environmental interests as well

26

existing treaty obligations. International law does not

as the global environment from environmental damage.36

have one definition of the term natural resource, and its

As Ebbesson argues, the principle accepts the balancing

contents have changed overtime; today it is thought

of environmental interests against economic and social

by many to include biodiversity, inter alia, due to its

ones.37 In the absence of a particular treaty obligation,

intrinsic value.27 In the principle’s application, states

the above standard would be the applicable law.38 It

would determine what natural resources to utilise and

is a minimum standard and would most likely preclude

how, but should nevertheless respect relevant interna-

application of any precautionary approach.39 To compli-

tional law.28 Finally, as previously pointed out, interna-

cate the issue further, international environmental law

tional law does not prohibit states from destroying their

does not have a useable definition of the term environ-

own natural resources,29 including their land, soil,

mental damage, nor does it contain any modern quality

forests, fauna and flora and biodiversity, even though

standards for biodiversity.40 This lack channels the

such activities may have both regional and global effects

principle’s application onto traditional grounds where

to the worse in the long run, as well as challenging to

the main emphasis is placed on the balancing of states´
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rights and duties.41

in place to stop and reverse the current alarming
biodiversity loss at the global, regional, sub-regional
and national levels by the year 2010.”47 However, as

3.2.3 Some concluding remarks

will be argued below, concrete substantive provisions

Both of the above principles play a decisive role in the

restricting or limiting states in their land use and

fundaments of international biodiversity law. In the

utilisation of biodiversity are absent from the CBD.

absence of clear treaty obligations to the contrary, they

Furthermore, such limits are absent from international

would be the law applicable to biodiversity under the

law relating to the environment. Instead, unfortunately

international legal system. The above principles will

– and in spite of the emergence of sustainable develop-

be further discussed in Section 5.

ment policies several years before the acceptance of
CBD’s final text in 1992 – the CBD’s principal obligations

4

are carved into an old paradigm that was shaped under

Convention on Biological Diversity

very different environmental and social circumstances,
long before the political acceptance of sustainable

As initially stated this article’s objective is to theorise

development as an overall and global objective.48

and discuss the CBD by relying on some of the basics

Moreover, most of the CBD’s obligations are open-ended

of ELM introduced in Section 2. Accordingly much of

and subject to the discretion of individual parties when

this Section will be devoted to some of the CBD’s basic

implemented at the national level.49

features. This will provide specific background for the
theorisation and discussion in Section 5. Over the years,
much has been written about the CBD from many

4.2

CBD’s structure and main obligations

perspectives, and many scholars have analysed and

4.2.1 General description

42

evaluated the treaty and its individual functions. In

Some scholars view the CBD as a framework

spite of critical views and several interesting approaches,

convention,50 and many of its provisions could be

the CBD has only marginally been viewed from the

categorised as reflecting frameworks. The author of

perspective of ELM.
4.1

this article views the CBD rather as a mixture of a
framework convention and a conventional one, where

CBD’s importance

some of its provisions are frames.51 On the other hand,52

The CBD is widely accepted and at the time of writing,

the CBD seems to be approached as a framework by

43

its COP, which is best reflected in its active decision-

failure. Moreover, CBD’s existence may contribute

making, as will be further commented on in Section

to false security and prolong the denial of what is really

4.3. The Convention contains 42 substantive articles

needed to ensure future biodiversity. This is what this

and two annexes.53 The substantive provisions of

article argues. Nevertheless, the CBD’s importance

importance to furthering conservation of biodiversity

should not be underestimated although its existence

are found in Articles 1-22, and, in particular, in Articles

has not managed to reduce or reverse the current trend

6-15 (see below in Section 4.2.6). Other provisions tackle

193 states are parties to it. Some view the CBD as a
44

45

of disappearing biodiversity. The Convention should

international sustainable development policies, includ-

be accepted as a valuable tool in implementing and

ing the legal operationalisation of the principle of

46

common but differentiated responsibilities,54 or are of

and, as such, providing a particular global control

a formal, procedural or governing nature relating to

system. The CBD’s parties have transparently recognised

the operation of the CBD. Some of these provisions are

the vulnerable state of biodiversity as The Hague

covered in this article.

reaching generally accepted objectives and targets,

Ministerial Declaration (2002) reflects. There the ministers accepted “the commitment to have instruments
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biotic component of ecosystems with actual or potential

4.2.2 Governing structure

use or value for humanity”; Ecosystem that is “a dy-

In line with the development of international treaties

namic complex of plant, animal and micro-organism

in the field of the environment, the CBD creates a

communities and their non-living environment interact-

hierarchical governing structure. First, at the top is the

ing as a functional unit”;Genetic resources or “genetic

Conference of the Parties, COP, cf. Article 23 of the CBD;

material of actual or potential value”,59 and Sustainable

second, a permanent subsidiary body (SBSTTA)55

use is “the use of components of biological diversity

providing scientific advice,56 in line with Article 25, and

in a way and at a rate that does not lead to the long-term

finally, a Secretariat under Article 24 that runs the CBD

decline of biological diversity, thereby maintaining its

on a daily basis and provides particular services. This

potential to meet the needs and aspirations of present

article will not further cover the roles of the SBSTTA,

and future generations”.60

the Secretariat and the various working groups that

Several important terms are not included in Article

have been established.57 Instead the emphasis will be

2; however, a few of them are present in other articles

on the COP and its role. In line with Article 23, the COP

of the operative text of the treaty. An excellent example

has a defined role and is competent to take particular

is sustainable development. Without any attempt to

decisions to implement and develop the CBD (see

articulate the contents of sustainable development, direct

further Section 4.3, below).

and indirect references are present in both Article 8(e)61
and Article 20(4).62

4.2.3 Objectives
The basic objectives of the CBD are found in Article

As regards further developments – COP decisions, the

1 (1) the conservation of biodiversity; (2) sustainable

fact that the operative text of the CBD does not reflect

use of biodiversity’s components, and (3) fair and

important terms, such as the ecosystem approach,

equitable sharing of the benefits arising from the

adaptive management, ecological sustainability and

utilisation of genetic resources. For the scope and

the precautionary principle, is perhaps more interesting

objectives of this article, the first two objectives are of

for this article than the terms that are actually present

primary importance and the article views the CBD and

in the treaty. The reason has to do with their legal status

its development as fundamental tools to reach and

under international law, and whether individual parties

realise these objectives in nature.

actually implement them in their national legal systems
and make the necessary changes to ensure their successful legal operationalisation. The CBD’s COP has never-

4.2.4 Some important terms

theless elaborated these terms and they are present in

As regards terms found in the operative text, tThe

the many COP decisions. The most important terms

conservation of biodiversity relies upon several terms

for this article are the following:

and principles, which the COP has in many instances

Ecosystem approach63 “is a strategy for the integrated

further developed. However, the CBD’s Article 2

management of land, water and living resources that

provides the basic definitions. The following are the

promotes conservation and sustainable use in an

most important ones:58

equitable way.”64 Adaptive management, see below,

Biodiversity or “the variability among living organ-

is a key element in applying the ecosystem approach.

isms from all sources including, inter alia, terrestrial,

The ecosystem approach depends upon accurate

marine and other aquatic ecosystems and the ecological

scientific information and evaluations, long-time

complexes of which they are part; this includes diversity

planning and adaption to the current situation. It does

within species, between species and of ecosystems”;

not exclude traditional nature conservation approaches,

Biological resources that “includes genetic resources,

such as establishing nature reserves and national parks

organisms or parts thereof, populations, or any other

or altering traditional natural science definitions.65
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Twelve complementary principles of the ecosystem

within its national jurisdiction when implementing and

approach as well as several focal points for its imple-

applying the CBD. Some of these measures may benefit

66

mentation have been identified. On the basis of global

individual components of marine based biodiversity,

assessments, the CBD COP noted, in its 2008 meeting,

such as particular fish stocks and marine mammals.

that the ecosystem approach had not been applied

Their utilisation, however, is subject to other conserva-

systematically in the battle against biodiversity loss,

tion measures taken under the law of the sea and also

and more had to be done to strengthen its us-

limited by particular international treaties, such as the

age.67Adaptive management68 constitutes a central

International Convention for the Regulation of Whaling75

element of the ecosystem approach, briefly outlined

(1946) and the Convention for the Conservation of

above. As the adjective indicates, the management

Salmon in the North Atlantic Ocean76 (1982). See also

method is tailored to “deal with the complex and

the discussion of the CBD’s Article 22. On the other

dynamic nature of ecosystems and the absence of

hand, each contracting party, under the CBD or the

complete knowledge or understanding of their function-

general principles of international law, is not competent

69

ing.” Thus the fundamental rationale relates to the

to control components of biodiversity when they are

often non-linear nature of ecosystem processes; they

situated within the jurisdiction of other states. Moreover,

often entail time-lags that may reflect uncertainties and

national management schemes set up for particular fish

surprises. Finally, particular management measures

stocks may control and manage their utilisation in

may be necessary even though certainties and knowl-

individual cases.77 In line with Article 4(2), however,

edge of causes and effects is lacking.70The precautionary

the CBD applies to all effects, regardless of where they

principle is not, in so many words, part of the CBD’s

occur, from processes and activities carried out under

operative text. The CBD’s preamble, however, refers

the jurisdiction or control of the respective contracting

to its core element where the contracting parties note

party.78 This scope of application is in line with the

“that where there is a threat of significant reduction

fundamental principles of international law relating

or loss of biological diversity, lack of full scientific

to the environment. The effects included are at least

certainty should not be used as a reason for postponing

the ones from polluting activities carried out or con-

71

measures to avoid or minimize such a threat.” None-

trolled by a contracting party. They probably also

theless, the CBD COP has elaborated several precaution-

include some ecological effects, inter alia, the ones

ary approaches, including the ecosystem approach, and

originating from the utilisation of shared water resources

particularly adaptive management, see above.72 Several

in border areas.79 However, it is doubtful whether Article

other COP decisions reflect precautionary approaches

4(2) adds anything new to international biodiversity

in particular areas, such as in the field of marine and

law or international law in general. At the same time

coastal biodiversity
species.

73

and the battle against alien

the CBD, in line with Article 3, stipulates the sovereign

74

right of states to exploit their own resources according

The above terms will be further discussed in Section

to their environmental policies, while bearing the

5.

responsibility of ensuring that activities carried out
within their jurisdiction or control do not cause environmental damage to states or areas beyond the limits of

4.2.5 CBD’s scope of application

national jurisdiction.80

The CBD’s geographical scope, which is two-pronged,
needs some explanation. In accordance with Article

4.2.6 Main conservation obligations

4(1), and in the case of the components of biodiversity,
the CBD’s scope of application is confined to each

The CBD’s principal conservation measures are found

contracting party’s national jurisdiction. In practical

in Articles 6 through 15. Their wording is usually open-

terms this means that each state has full sovereignty

ended and no strict limits or bans are found in the CBD.
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Several of the articles begin with the following phrase:

larly aimed at the developed states and tailored to

“Each Contracting Party shall, as far as possible and

facilitate implementation in the developing states.88 On

as appropriate …” This approach weakens the effective-

the other hand, the developed states have no excuse

ness of the treaty since the parties have the possibility

for not preventing further biodiversity losses subject

of balancing their individual economic and social

to their control.

conditions against the treaty obligations when they are
being implemented. In light of international sustainable

4.3

development policies and the principle of common but

Role and status of the COP

4.3.1 Conference of the Parties – the COP

differentiated responsibilities, such an approach seems
reasonable to the developing states. On the other hand,

The role and status of the Conference of the Parties

all contracting parties have a general obligation under

(COP) is important for furthering the CBD’s substantive

international law to implement the CBD in good faith,

obligations. Over the years the COP has taken many

and successful implementation will obviously not be

decisions.89 At the first meeting of the contracting parties

realised without the introduction of new national

to the CBD, and in line with Article 23 of the CBD, the

legislation.81

COP adopted Rules of Procedure for Meeting of the Conference of the Parties to the Convention on Biological Diversity.90

The principal conservation obligations can be divided

As a general rule, and in line with the CBD’s Article

into two main categories:
Preparatory measures, including the development

29 and rule 40 of the Rules of Procedure, CBD COP

of strategies, plans and programmes for the conservation

decisions are taken by reaching a consensus on a

82

and sustainable use of biodiversity;

the identification

particular issue. If that is not possible, decisions can

and monitoring of components of biodiversity and the

be taken by a two-thirds majority vote of the parties

identification of activities that have, or are likely to have,

present and voting.91 Neither the CBD nor the Rules

significant adverse impacts on biodiversity.83 See,

of Procedure contain particular procedures to apply

furthermore, the provisions on project-related environ-

when consensus is not possible.92 In accordance with

mental impact assessments (EIA) and strategic environ-

the general rules of international law, contracting parties

mental assessments (SEA).

84

not present, abstaining or voting against a proposal
would not be bound by the majority’s decision.93

General and particular conservation measures,
including traditional in situ measures, such as the
establishment of protected areas, management or control

4.3.2 Role of the COP

of risk associated with the use of living modified

As indicated earlier, the CBD COP plays an important

organisms, prevention of the introduction of alien

role in the implementation of the treaty. Under Article

species and the regulation and management of processes

23, the COP is competent to take several kinds of

and activities that can cause significant adverse effects

decisions, many of which further the CBD’s material

on biodiversity,85 and also several ex situ measures,

scope. In line with Article 23(4) the COP has a mandate

including the establishment of ex situ conservation

to keep under review the implementation of the CBD,

facilities;86 measures to integrate conservation and

and for that purpose it shall:

sustainable use of biodiversity into national decision-

in accordance with Article 23(4)(a), the COP shall

making, and, finally, measures relating to the use of

establish both the form and intervals for transmitting

biological resources meant to avoid or minimise adverse

information in the form of reports from each of the

impacts on biodiversity.87

Contracting Parties in line with Article 26 of the CBD;94

Many of the preparatory measures are expensive,

in accordance with Article 23(4)(b), the COP shall

leaving the developing states vulnerable to biodiversity

review scientific, technical and technological advice

loss. However, although not yet delivering the necessary

on biodiversity provided by the SBSTTA in line with

results, the CBD contains obligations that are particu-
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Article 25;

wording must be understood as allowing for any

in accordance with Article 23(4)(c), the COP shall

additional action not requiring changes to the treaty’s

95

consider and adopt protocols in line with Article 28;

operative text. An interesting problem is whether the

in accordance with Article 23(4)(d), the COP shall

CBD’s COP has actually stretched the limits of operative

consider and adopt amendments to the CBD and its

the CBD’s text beyond what was initially intended. This

annexes, cf. Articles 29-30;

96

is likely to have taken place.102 At the same time, some

in accordance with Article 23(4)(e), the COP shall

room for flexibility is necessary in order to ensure the

consider amendments to any protocol, any annex to

CBD’s effectiveness.

them, and if so decided, recommend their adoption
to the parties to the protocol concerned;

Second, the legal status of COP decisions under

97

international law is not clear-cut. As a general rule such

in accordance with Article 23(4)(f), consider and

decisions are not legally binding under international

98

adopt, in line with Article 30, additional annexes to

law. They are not subject to ratification, and their subject

the CBD;

matter is in many instances unknown to national

in accordance with Article 23(4)(g), establish subsid-

legislatures although officials many have contributed

iary bodies deemed necessary for the implementation

to them. However, to deem COP decisions, including

of the CBD;

99

the CBD COPs, legally irrelevant under international

in accordance with Article 23(4)(h), contact the

legal law would be a methodological error, contrary

executive bodies of other conventions dealing with

recent developments in the theory and practice of

matters covered by the CBD, with a view to establishing

international law.103 First, such decisions may contribute

forms of cooperation;100 in accordance with Article

to the formation of international customs, and second,

23(4)(i), consider and undertake any additional action

some states – and international organisations104 and

that may be required to achieve of the purposes of the

other venues105 – clearly take CBD COP decisions into

CBD in light of experience gained in its operation.

account, and structure their strategies accordingly. These

In line with the above, the COP’s mandate is rather

strategies may eventually influence legal developments

diverse. For this article, however, the open-ended

and the application of law.

discretion given to the COP and reflected in the last

Third, scrutiny shows that CBD COP decisions

item is of prime interest.

nonetheless differ considerably. Some of them are typical
soft law instruments, such as recommendations and
other guidelines. Some are reflected in strategies and

4.3.3 CBD’s COP decisions

programmes that the contracting parties are urged to

The possibility for the CBD’s COP to further and

follow.106 However, some contain general principles

develop the individual objectives of the CBD, is of great

that are meant to be followed by both CBD’s inner

importance. At the same time this approach reflects

organs and the contracting parties at the national level

particular legal uncertainties. First, none of the above

when implementing the CBD’s substantive obligations.107

sources explicitly provides the COP a competence to

Several of the general principles need substantive

stretch the CBD’s material scope beyond its original

national law to have the intended effects. Otherwise,

objectives. That can only be done by relying on formal

they will not legally bind the diverse actors or shape

procedures and ratification processes, see further Article

the conditions of the different activities that affect

23(4)(c)-(f) above. The power to enact COP decisions

biodiversity’s future.108

under Article 23(4)(i) to further and develop individual

In sum, although being of great importance, the

CBD objectives is herein deemed implicit.101 Article

vague legal status of CBD COP decisions causes prob-

23(4)(i) allows the contracting parties to undertake any

lems, particularly if their subject matter requires legal

additional action required to achieve the purpose of

operationalisation in national legal systems to have their

the CBD in the light of the treaty’s operation. This

intended effects. This article views most of the decisions
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primarily as guiding the contracting parties in their

specifically states that its purpose is to effectively halt

effort to make the CBD’s substantive provisions work

biodiversity loss as well as to secure biodiversity’s

for biodiversity; they are thus legally relevant.

beneficial uses through sustainable use and conservation.111 Apart from the 2010 target as such, the Strategic

4.4

Plan builds upon several prerequisites, including: (a)

Targets and tools

biodiversity provides the living foundation for sustain-

As previously outlined, since beginning to operate in

able development; (b) the rate of biodiversity loss is

1994, the CBD COP has actively taken decisions. In-

still accelerating; (c) the threats to biodiversity must

cluded are decisions setting particular biodiversity

be addressed; (d) the CBD is an essential instrument

targets and establishing strategies to further implement

for achieving sustainable development, and (e) the

the CBD’s objectives addressing the global biodiversity

implementation of the CBD has met several obstacles.

loss. This section will give a brief overview of the

Moreover, the main thrust of the Strategic Plan is

principal target and strategies.

reflected in four strategic goals and the identification
of the main obstacles to the implementation of the CBD.

4.4.1 Target setting

The goals are: (1) The CBD is fulfilling its leadership

In 2002 the CBD’s COP agreed the 2010 biodiversity

role in international biodiversity issues. (2) CBD parties

target. More accurately, the parties agreed “to a more

have improved their financial, human, scientific,

effective and coherent implementation of the three

technical, and technological capacity for implementation.

objectives of the convention, to achieve by 2010 a

(3) National biodiversity strategies and action plans,

significant reduction of the current rate of biodiversity

as well as the integration of biodiversity concerns into

loss at the global, regional and national level as a

relevant sectors, serve as an effective framework for

contribution to poverty alleviation and to the benefit

CBD’s objectives. (4) There is a better understanding

109

of all life on earth.”

Due to the fact that around 90%

of the importance of biodiversity and of the CBD, and

of all states are parties to the CBD, the present target

this has led to broader engagement across society in

has considerable legal weight even though it will not

its implementation. The main categories of obstacles

be achieved. However, during the 2008 meeting of the

are identified as: (i) political and societal, including the

CBD COP, the parties approved several new decisions,

lack of political will, limited participation by the public

including a new multi-year programme for the period

and stakeholders and lack of precautionary and proac-

110

2011-2022.

It will be the task of the 2010 meeting next

tive measures; (ii) the lack of necessary institutional

October to take this further and agree a new target. The

and technical capacity; (iii) the lack of accessible infor-

tools supporting realisation of the 2010 target (and future

mation and knowledge, including scientific knowledge;

targets) are reflected in several strategies and approaches

(iv) economic policies and lack of financial and human

agreed by the COP, see below. This includes the ecosys-

resources; (v) lack of sufficient collaboration and

tem approach, adaptive management and precautionary

cooperation; (vi) legal and juridical impediments and

approaches, see further Section 4.2.4.2.

lack of appropriate policies and laws; (vii) several socioeconomic factors, such as poverty and population
pressure; and, finally, (viii) natural phenomena and

4.4.2 Strategies

environmental changes, such as climate changes.112 At

Particular long-term strategies play an important role

COP 9, in 2008, it was emphasised that national

in the implementation of the CBD. They are also the

biodiversity strategies, action plans, policies and

basic tool for achieving biodiversity targets. The most

legislative frameworks were the key implementation

important is the Strategic Plan for the Convention on

tools of the CBD, and that they played an important

Biological Diversity, adopted during COP 6 in 2002. It

role in achieving the 2010 target. The parties were

is now under revision. The Strategic Plan’s beginning

furthermore urged to develop national biodiversity
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strategies and plans as soon as possible and no later
113

than before COP 10.

one possible exemption mentioned, the CBD does not

It remains to be seen what will

have any legal effect on other international biodiversity

be decided upon for the future.

treaties that were in effect prior to December 29, 1993.
The same also applies to younger treaties even though

4.5

they

Relation to other regimes

implement

biodiversity.

Although the CBD was first intended as an umbrella,

121

particular

issues

relating

to

In order to strengthen international

biodiversity law, extensive international cooperation

under which several other biodiversity conventions

has been established between the different regimes.122

were to fall, this was not realised.114 The CBD, at the
best, is a semi-framework convention with active

4.6

decision making on behalf of the COP. Nevertheless,

Compliance mechanism

the CBD’s Article 22 tackles the relationships with other

To no one’s surprise, and like many other international

treaties in this field. Under Article 22(1) the CBD is not

treaties in the field of biodiversity, the CBD does not

to have any effect on the rights and obligations of

have very effective compliance mechanisms. No particu-

contracting parties that have been established by existing

lar article contains any substantive compliance require-

international agreements. The inter-temporal limit under

ment or reaction mechanisms that could be used against

international law would typically be December 29, 1993,

contracting parties failing to implement the CBD

115

This means,

adequately.123 At the same time, it must be kept in mind

as a general principle, that treaties older than the CBD116

that the CBD’s substantive obligations are relatively

are not affected by it and this would be the legal situa-

open-ended and far from being precise. Consequently,

tion even though this was not stipulated in Article 22(1).

parties could argue that they are fulfilling CBD’s

This is subject to one exception, where the CBD is to

substantive obligations to the best of their capabilities

have the status of lex superior, and that is when exercis-

and as they deem necessary.124 Thus, individual contract-

ing the rights and obligations would cause serious

ing parties have broad discretion when implementing

damage or threat to biodiversity. On the other hand,

the treaty, making it difficult to argue that its substantive

the CBD does not outline how this is to be done or who

obligations have not been adequately implemented or

is competent to evaluate the damage or threat to

applied.

which is when the CBD came into force.

biodiversity. Most likely, however, this could be argued

In this respect the powers conferred to the COP under

before international courts, if necessary.

Article 23 need further scrutiny, particularly Article

In line with Article 22(2), the CBD is to be imple-

23(3). The general heading of Article 23(3) reads as

mented with respect to the marine environment in

follows: “The Conference of the Parties shall keep under

accordance with the rights and obligations of states

review the implementation of the Convention, and, for

under the law of the sea. In Ulfstein’s view, reference

this purpose, shall:” Thereafter, sections (a)-(i) of

to the “law of the sea” is basically confined to the rights

paragraph 3 outline the several tasks of the COP, as

and obligations under the UNCLOS, but in his view

set out in Section 4.3.2. What they have in common is

it excludes particular fisheries agreements.117 This

that they dictate particular tasks, and none of them

conclusion, which is probably correct, does therefore

indicates that the COP will directly address a particular

not subject fisheries management to the basic obligation

contracting party in the case of inadequate implementa-

118

Finally, the exemption mentioned above

tion of the CBD.125 Finally, and in line with Article 26,126

does not seemingly apply to the law of the sea.119 On

each contracting party is under a duty to submit reports

the other hand, it would be a wrong to conclude that

on the measures taken to implement the provisions of

the law of the sea allows states to pose a significant

the CBD and their effectiveness in meeting CBD’s

threat to biodiversity.120

objectives.127 If, however, a particular contracting party

of the CBD.

In accordance with the above, and apart from the

does not hand in reports, or if they are inadequate, the
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CBD as such does not have any particular procedure
128

to ensure compliance.

system is in many respects weak and ineffective. Until

For example, the due date for

now, it has only partially managed to bring about the

the fourth National Report was March 30, 2009. In the

changes necessary in the battle against biodiversity loss.

beginning of March 2010, only 96 of 193 contracting

In the view of the author of this article, there are several

parties had handed in their fourth report, including

reasons for this failure. First, there is the structure of

Denmark, Finland, Norway and Sweden. Iceland, on

individual substantive provisions of the CBD and its

the other hand, has not yet done so or submitted the

lack of effective control mechanisms. Second, the CBD

third one. The national reports are important tools for

and the many COP decisions offer a soft approach that

both evaluating the current status of biodiversity and

has not delivered the results sought after. Furthermore

setting the course for future actions. They also form

the provisions are not backed up by clear-cut restrictions

the foundation for the Biodiversity Outlooks. Finally,

or limitations. Third, one of the fundamental principles

the CBD’s parties have been slow in developing and

of modern environmental law, the precautionary

submitting their National Biodiversity Strategy and

principle, is not part of the CBD’s operative text. Fourth,

Action Plans (NBSAPS).

129

the CBD builds upon and is carved into a particular
international legal environment emphasising above

4.7

all the sovereign rights of states to do things their way,

Dispute settlement

imposing only minimal duties on states to prevent

On the basis of international law, Article 27 of the CBD

environmental damage in other states and in areas

provides the principles for dispute settlement. The

beyond national jurisdictions. This legal environment

contracting parties are to seek solution by negotiation

does not particularly support environmental objectives

in the event of a dispute concerning the interpretation

or targets or the realisation of ecological sustainability

or application of the CBD, as outlined in Article 27(1).

and is likely to prolong the denial of what is needed.

If an agreement by negotiation is not possible, then the
contracting parties may jointly seek or request mediation
by a third party, cf. Article 27(2). Otherwise, the dispute

5

will be either brought into arbitration, in line with
Article 27(3)(a) and Part 1 of Annex II to the CBD, or

As introduced in Section 1, the article’s main argument

submitted to the International Court of Justice (ICJ).

is that some fundamental principles of international

It is, however, up to individual states, one or both of

law and the CBD as such are prolonging international

them, to decide whether these means of dispute settle-

denial of what is needed to support the future of

ment are compulsory pursuant Article 27(3). If states

biodiversity. The main thrust of the default theory is

do not accept the same or any procedure, which is a

that under certain circumstances some international

possibility, the dispute is to be submitted to a concilia-

principles can take precedence and become the applica-

tion procedure provided for in Part 2 of Annex II to

ble law. The principles, the theory is particularly focused

the CBD. This does not apply if the parties agree

on, are (1) the sovereign right of states to utilise their

otherwise, as stipulated in Article 27(4). Apparently,

own natural resources, and (2) their duty to prevent

no contracting party to the CBD has yet invoked Article

trans-boundary environmental damage.

27.
4.8

Theorisation and short discussion

As outlined in Section 3, the principle of the sovereign
right of states to utilise their natural resources and states´

Overall assessment and concluding remarks

responsibility to ensure that activities within their

The CBD provides a particular, international control

borders or under their control do not cause environmen-

system for the conservation of biodiversity. Although

tal damage make up the foundation of international

being of high importance for the development of both

environmental law, and international biodiversity law

international and national biodiversity law, the control

is carved into their realm. These principles are in
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principle, however, right- and duty-oriented. In apply-

the protection of particularly defined areas are likely

ing them, the respective rights and duties are usually

to be among the most effective measures for the future

balanced against state’s social and economic consider-

of land-based biodiversity falling under the scope of

ations. The respective state does the balancing. The right

the CBD. Thus, under international law states can legally

to utilise, however, is not absolute and can be limited

continue to diminish their natural resources, including

by particular customary rules and international treaty

their land and its biological resources. As touched on

law, inter alia, international treaties in the field of

earlier, the principle of state responsibility is of limited

biodiversity. To date, slim evidence supports an interna-

value unless a state has neglected to take preventive

tional custom dictating that states bear a duty to con-

measures when trans-boundary effects can be expected.

serve and even protect biodiversity within their borders.

Whether ecological effects apply here generally is

International law does not explicitly prohibit states from

doubtful, but they probably do in the case of shared

destroying their own biodiversity, and as long as no

resources. To conclude, it can at the least be stated that

trans-boundary effects are apparent from such actions,

the scope and general acceptance of these two principles

no other state could argue that the necessary preventive

are not particularly supportive of the future of biodivers-

measures had been neglected by a particular state. The

ity and they are likely to be the law shaping the

duty to take preventive measures is not particularly

permissibility of states´ actions, if no clear treaty obliga-

demanding upon states, and, as a rule, it relies upon

tions dictating otherwise exist.

a due diligence standard, which is a minimum standard

What about the CBD then? Is the CBD as such likely

probably excluding general application of precautionary

to prevent the default principles from becoming the

approaches. Moreover, all states have to tolerate some

applicable law? As outlined in Section 4, the CBD forms

biodiversity damage within their jurisdiction, even

a particular international control system. However, it

though the causes could be tied to actions and activities

is carved into the legal realm of the two fundamental

that took place in another state.

principles mentioned above. In addition, the CBD’s

From the point of view of ELM, the above principles

substantive obligations are reflected in a rather soft and

do not particularly support the realisation of ecological

open-ended system, where the contracting parties have

sustainability. They have little environmental orientation

the possibility of implementing them into their national

and lack orientation to effects. However, under which

legal systems by balancing their economic and social

circumstances do these principles become overriding

interests against environmental ones. As such, the CBD’s

and the applicable law? Under the default theory, this

substantive obligations do not directly restrict or limit

is thought to happen when: (1) no particular treaties

the contracting parties in their environmental planning

or treaty provisions are available and applicable to the

or when planning their economic development. For

problem at hand, and (2) international treaty provisions

example, the CBD’s parties are expected to undertake

are rather generally and openly structured. When this

EIA if adverse impacts on biodiversity are anticipated

is the legal situation, the above principles could be

from particular activities. However, they are not pre-

expected to be the applicable law. As will become more

vented from carrying out the same activities even if

apparent below, this is rather likely to take place in the

an EIA report demonstrated adverse negative impacts

implementation of the CBD. However, this would also

on biodiversity.

be the case when no particular biodiversity law is

On the other hand, the CBD is a forum for active

available.

development of further biodiversity measures reflected

Although sustainable development policies have

in the various COP decisions. The CBD operative text

been promoted since the early nineties, and several new

offers several new terms relating to the conservation

environmental regimes have become international law,

of biodiversity. Quite a few others are available in COP

including the CBD, none of them really limits states

decisions, such as the ecosystem approach, adaptive

when it comes to land use policies. Such policies and

management and the precautionary approach. In order
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the bulk of CBD’s substantive obligations (including

6

CBD COP decisions) to steer particular actions and

As proposed in Section 1, both the fundamental princi-

activities, their substance needs to be positively reflected

ples of international law and the CBD as such are

in national law. Otherwise they will not have the

prolonging and supporting an international denial of

necessary legal effect and influence actors at the national

what is needed to support the future of biodiversity.

level. Due to the unclear status of the CBD COP deci-

As argued in this article, the core of the denial is re-

sions, it can at the least be argued that national legisla-

flected in the fact that recent international regulatory

tures have little or, in some cases, no information on

efforts have not delivered the results sought. Biodiversi-

their content and how important they are for the

ty continues to decline. As far as the CBD is concerned,

implementation of the CBD in general. Their substance,

its soft, open-ended approach, even though the CBD’s

however, usually requires express and binding legal

COP is active and taking important decisions and

frameworks to deliver the necessary results for conserv-

developing international biodiversity law further, it

ing biodiversity. This is particularly important if the

is obviously not the right regulatory method in this

substance of decisions necessitates some kind of restric-

respect. Furthermore, if the default theory has any

tions on how land is planned and eventually used; if,

merits, then, in order to minimise the effects of the

in the light of adverse environmental effects, frequent

default principles, the CBD’s conservation provisions

revaluation of the permissibility of particular actions

necessitate a different structure and should, inter alia,

is necessary, or if the implementation requires reversal

include some clear restrictions and limits on how far

of the burden of proof where an operator or a land

states can go when planning their land uses and in

owner would have to limit actions that were previously

utilising biodiversity under their control. Instead of

allowed. Generally speaking, the CBD’s contracting

simply promoting sustainable use, the CBD should

parties can legally continue particular land uses and

promote sustainable use within defined safe ecological

activities even though they impoverish biodiversity

limits. The precautionary principle and several precau-

in the long run and continue to contribute to the current

tionary approaches need to become part of the operative

biodiversity loss. This can be done legally under interna-

text of the CBD. To the extent that international law,

tional law as long as no trans-boundary biodiversity

including international biodiversity law, has contributed

damage is caused.

to the current state of biodiversity, the CBD and its

Conclusions

implementation at the national level has not yet managed to make a difference, and the 2010 target will be
missed.
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