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Abstract

The recognition of nature as a legal rightsholder has become one means by which people around the world

have sought to pursue eco-centric sustainable development strategies. We examine perceptions in Sweden of

how the prospective recognition of nature as a rights-bearing legal subject may nonetheless conflict with the

objectives identified in the U.N."s 2030 Sustainable Development Agenda for “Peace, Justice and Strong Institu-

tions.” Our analysis is based on interviews with individuals whose work involves the protection of the environ-

ment or the use of its resources. The article demonstrates how concerns about the harm to democratic systems

are built upon several interlocking assumptions regarding human-nature relationships, the limits of human

knowledge about nature, and the proliferation of conflict engendered by recognition of nature’s rights.

1. Introduction

Environmental regulation has tended to raise
concerns about the lack of opportunity for peo-
ple to have a say in the laws that impact the eco-
systems in which they live.! In the years since its
1973 passage, for instance, strong proponents
of popular influence have criticized the United
States” Endangered Species Act as a prime in-
stance of the power that unelected and suppos-
edly unaccountable experts can wield on public
life.? Institutional support for public participa-
tion in environmental policy has matured since
the 1970s. The 1998 Aarhus Convention’s recog-
nition of the right of the public to participate in
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environmental decisions illustrates this develop-
ment.? Nonetheless, within EU borders there is a
history of tension between conservation efforts
and local influence, as exemplified by the estab-
lishment of particular Natura 2000 conservation
sites that lacked “sufficient involvement of the
local authorities.”* The effective participation of
the public in environmental governance contin-
ues to present challenges, particularly as politi-
cal collectives are forced to consider the necessity
for dramatic changes to address climate change.’

The U.N."s 2030 Sustainable Development
Agenda is itself not free from such potential ten-
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sions. What Pradhan et al. term “trade-offs,” and
“negative correlations” have emerged between
the seventeen sustainable development goals
(SDGs).® One such goal is Peace, Justice and
Strong Institutions (SDG 16), which encompass-
es the development of “effective, accountable
and transparent institutions” as well as “respon-
sive, inclusive, participatory and representative
decision-making at all levels” of governance.
This goal itself may be imperiled by various ef-
forts to attain other SDGs, such as Life on Land
(SDG 15), which includes the pledge to “protect,
restore and promote sustainable use of terrestri-
al ecosystems” and “reverse land degradation.””
As scholars have pointed out, what may appear
as characteristics of a healthy democratic sys-
tem, such as predictable and frequent elections,
may also make it difficult to enact sustainability
policies if those policies are politically unpopu-
lar.® Moreover, complicating any relationship
between social justice and environmental sus-
tainability is that each are “contested concepts”
resistant to reduction to a single meaning.’
Potential tensions between these goals are
highlighted by concerns about the impact on
democratic institutions of the recognition of na-
ture as a legal rightsholder, which Kauffman and
Martin note represents one contemporary strate-

gy to achieve goals for the sustainable use of the
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earth’s resources.!? Civil society, judicial, and
political actors around the world have sought to
employ this rights of nature (RoN) approach in
order to create “a more eco-centric sustainable
development paradigm” able to realize the ob-
jectives identified in the 2030 SDGs.!! In Ecua-
dor this strategy informed the recognition in the
country’s 2008 Constitution of nature’s rights to
“the maintenance and regeneration of its life cy-
cles, structure, functions and evolutionary pro-
cesses.” Anyone, whether they were Ecuadorian
citizens or not, could bring suit to hold the state
to its responsibility to defend those rights.!? The
Constitution’s preamble committed the state to
a co-existence with nature that Kauffman and
Martin describe as “an alternative model of sus-
tainable development.”13

This article illustrates and analyzes the per-
ception in Sweden that the similar treatment
of nature as a legal subject may complicate the
goals of accessible, accountable, and transparent
legal institutions outlined in SDG 16. It does so
through the interpretation of 16 interviews con-
ducted by co-author Anton Andersen in the fall
and winter of 2021-2022. Andersen interviewed
individuals whose professional work involved
the extraction of value from or protection of na-
ture. Respondents’ concerns largely revolved
around perceived potential tensions between the
recognition of nature’s rights and the respon-
siveness of democratic institutions to popular

influence. Interview participants questioned the
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transparency and certainty of a political and le-
gal system which recognizes nature’s rights.

As the article demonstrates, three features
of respondents’ thinking about nature’s rights
helped to produce this estimation of the danger
posed by these rights to democratic accountabil-
ity and legitimacy. The first was the evaluation of
human-nature relationships based on the power
of the former to act upon the latter. They under-
stood nature’s rights as means of reshaping this
relationship in favor of both nature as well as the
humans who would claim to speak for nature.
The second was skepticism about the integrity
and certainty of human knowledge about na-
ture. The third is the expectation that the exten-
sion of rights to nature would generate social
and legal conflict. Their comments suggested
that rights of nature’s reevaluation of human-
nature relationship would rest on an uncertain
epistemological foundation. At the same time, a
wide grant of standing would expose particular
human-non-human relationships to intervention
by other parties. They felt the resulting conflicts
would ultimately be resolved by people far re-
moved from and unaccountable to the interests
and perspectives of the humans whose relation-
ships with nature were under scrutiny.

It is important to illuminate the attitudes
that underpin the concern for the impact of na-
ture’s rights on democratic legitimacy. They pro-
vide a contrast with how RoN advocates have
themselves framed the recognition of nature as
a legal rightsholder or legal person: as a means
of involving local populations in decisions that
affect the ecosystems with which they are inex-
tricably connected. Rights of nature is arguably
one instance of the environmental movement’s
longer-running effort to “green” democracy.'
This greater degree of influence may occur

through the opportunities afforded local popu-
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lations to represent the rights and interests of
nature. These practices of representation have
taken different forms depending on the specific
RoN context. The impulse to buttress local in-
fluence is reflected in the first legal recognition
of nature as a rightsholder, passed in a small
town in the U.S. state of Pennsylvania in 2006.
The goal was to strengthen “community rights
vis-a-vis corporate property rights” by recogniz-
ing ecosystems as a legal person while refusing
that status to corporations.’ The impulse also
intersects with legal pluralism and processes of
decolonization. The Aotearoa New Zealand’s
Crown government’s recognition of the legal
personhood of the Whanganui River and an area
previously known as Te Urewera National Park.
This change functioned as a way to partially sat-
isfy the desires of the Indigenous Maori people
to reclaim greater control over their land. New
governance systems acknowledged the Whan-
ganui and Ttuhoe iwi, respectively, as guardians
of those ecosystems with at least shared respon-
sibility for their management.!® Courts have also
recognized nature’s rights as a way to encourage
local involvement in environmental governance.
In declaring the Atrato River a rightsholder, the
Constitutional Court of Colombia in 2018 named
both the state Ministry of the Environment as
well as “community guardians” to a manage-
ment body tasked with creating policy that re-
spected the river’s rights and interests.!”

For their part, scholars have drawn diverg-
ing conclusions about the relationship between
rights of nature and popular influence on land

use decisions. Some have pointed out the ways
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in which local activists have employed nature’s
rights to assist their efforts at being involved in
such decisions. Erin Fitz-Henry shows how in
the highland Azuay province of Ecuador RoN
has propelled activists” calls that they have a
significant role in decision-making processes
governing extractive activities.!® Speaking of
the potential of the Los Cedros Protected Forest
case prior to Ecuador’s Constitutional Court’s
decision in November 2021, Juan M. Guayasa-
min and co-authors predict that a ruling in favor
of the forest’s protection from mining projects
based on the rights of nature (which in fact is
what occurred) would demonstrate the potential
for activists and scientists to successfully con-
test mining claims and consequently initiate “a
possibility of real and effective citizen action to-
wards environmental enforcement.”!” Contrib-
uting to a forum article on the results of granting
rights to rivers, Erin O’Donnell concludes that
the rights of the Whanganui River have prompt-
ed “renewed collaboration” among multiple
parties, illustrating that some forms of RoN may
provide opportunities for broader participation
and ability to influence land use decisions.?
Conversely, other scholars have warned
about the ways in which RoN may diminish
democratic practice and popular influence. A
recent survey of attitudes towards rights of na-
ture among respondents in Northern Finland’s

Tornio River valley conducted by Merildinen
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and Lehtinen shows doubts about the “compat-
ibility of the rights-of-nature framing with the
existing political and legal system.”?! Vesting
power to enforce nature’s rights in a state al-
ready perceived by some to inadequately repre-
sent the region raised the possibility that local
use rights, which are similar to those in Sweden,
would be curtailed.”? More broadly, a 2020 as-
sessment on rights of nature in the EU composed
by Jan Darp6 expresses pessimism regarding the
compatibility of certain forms of rights of nature
with democracy.?® The report voices a critique
that recalls liberal animal rights activists” earlier
criticism of the supposed readiness of biocen-
tric philosophers to sacrifice individuals for the
sake of the collective.?* Darpd’s report critically
appraises the conviction, associated with deep
ecology and Earth Jurisprudence, that nature
“is the ultimate norm giver through ‘rights’ to
which humankind is obliged to abide no matter
what social interests are at stake.” This principle
would likely be irreconcilable with “democratic
choices or prioritisations.” In this vision of po-
litical order, the institutions or people that are
given the ability to “define the superior inter-
est of the environment” become crucial.® If, as
Tanasescu argues, the recognition of nature as a
rightsholder necessarily favors “certain groups
over others,” then Darpd’s warning could be re-

alized depending on whose claims to represent
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nature are recognized.?® The unease voiced in
these works highlights how RoN may be per-
ceived to generate tensions between the three
pillars of social, environmental, and economic
sustainability that are prominent in recent defi-
nitions of sustainable development, including
the 2030 SDGs.

As these diverging interpretations suggest,
it is difficult to arrive at categorical conclusions
regarding the relationships between rights of
nature, power relations, political institutions,
and popular influence on land use decisions,
because those relationships depend on political
circumstances that are situational and contex-
tual, as Tanasescu has suggested.”” One cannot
foresee what will happen in a specific context by
looking at previous examples of RoN elsewhere.
Attention to context requires analysis of the ex-
pectations held by actors who would be affected
by changes in environmental regulations. These
expectations are informed not just by a transna-
tional repertoire for nature’s rights but also by
actors’ sense of their own social, political, and
ecological traditions and contemporary condi-
tions. It is therefore vital to illuminate not only
those expectations but also the sensibilities that
inform them. This article builds upon Darpd’s
report by illustrating how the concerns of the
anti-democratic character of rights of nature are
based on particular, interdependent assump-
tions about human — non-human relationships,
humans’ capacity to understand nature, and the
capacity of nature’s rights to generate legal and

social conflict.
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It is important to analyze attitudes towards
the recognition of nature’s rights in Sweden and
Europe, where this legal strategy has recently
gained greater notice. In Sweden there have
been efforts by civil society and members of Par-
liament from the Green Party to bring RoN to
public attention. In 2019 Swedish Earth Rights
Lawyers worked with the Community Environ-
mental Legal Defense Fund (CELDF), an NGO
headquartered in the United States that has as-
sisted efforts elsewhere to recognize nature’s
rights, to formulate a declaration granting rights
to the country’s second largest lake. This Decla-
ration of the Rights of Lake Vattern recognized
the body of water’s rights to exist, flourish, re-
generate, and evolve.?® Within the EU there has
also been much talk but relatively little concrete
action until quite recently. In 2022 Spain’s Par-
liament passed a law recognizing Mar Menor
lagoon as a legal person with, among others, the
rights to evolve and restoration.” It is possible
that the approach will gain traction elsewhere in
other member states.

Analyzing the political, social, and envi-
ronmental expectations that inform attitudes
towards rights of nature can additionally tell us
about conditions for the perceived legitimacy of
environmental measures more broadly. Keski-
talo and Lundmark find that Swedish forestry
workers’ perceptions of risk to their livelihood
stemming from environmental protection de-
pended upon judgments about the perceived
voluntariness, controllability, and legitimacy of
actions that might contribute to that risk.*® Our

interviewees’ perceptions of political danger and
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legal chaos also rested upon perceptions of how
life is ordered. For respondents previously un-
familiar with rights of nature, those conditions
of legitimacy were formulated as the preserva-
tion of human autonomy and the intertwined
modernist distinctions between both nature and
culture and subject and object.’! Respondents
largely viewed nature’s rights as an impairment
on human freedom. They anchored their objec-
tions in what Grear identifies as a notion of au-
tonomy that detaches humans “from the wider
living order of which we are but a part.”®* Like
those individuals in early 2000s Sweden who felt
there was a contradiction between the wolf’s sta-
tus as a figure of authentic “wild” nature and its
dependence upon government action for surviv-
al, these respondents perceived political danger
when the distinctions they made between nature
and culture were undermined.®

In the following section the article discuss-
es the methodological procedures employed in
conducting these interviews. It then proceeds to
analyze respondents’ concerns. Finally, the arti-
cle turns to one potential step that emerged from
respondents’ interviews. This was the establish-
ment of an environmental ombudsman office
(miljoombudsman in Swedish, or MO hereafter).
In contrast to recognition of nature’s rights, the
prospective establishment of such an office did
not trouble respondents. Indeed, in 1994 the
Swedish government produced a detailed vision
for the office, which would fit squarely within
national regional traditions of governance. The

establishment of such an office does not appar-

3 Anna Grear, “The vulnerable living order: human
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cal perspective, Journal of Human Rights and the Environ-
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ently threaten the perceived boundaries between
nature and culture, object and subject, which
are central to the notions of human autonomy
and which nature’s rights have been perceived
to potentially disrupt.* An environmental om-
budsman office may nevertheless play a role in

altering the perceived fixity of those boundaries.

2. Methods

We first generated a list of individuals and orga-
nizations to contact. Potential interviewees were
chosen for their familiarity with either nature’s
rights, the regulated extraction of value from the
environment, or the protection of the environ-
ment. As we were interested in their expectations
and initial reactions to the idea of nature gaining
rights, we did not rule out respondents who were
unfamiliar with this strategy. Our criteria were
set wide because we understood stakeholders
to mean, as Keskitalo and Lundmark do, “those
impacted by change in the sector.”* We wanted
to draw from a variety of backgrounds and ex-
periences and therefore reached out to people
and organizations known for their advocacy of
heightened environmental protection as well as
trade organizations directly engaged in activi-
ties that make use of the land in different ways,
including mining and farming. Casting a wide
net meant that, on the one hand, we succeeded
in capturing a range of opinions on nature’s
rights. However, as we relied on individuals’
and organizations’ willingness to sit down for
interviews, it was to some extent a self-selected
group. The small sample size makes it difficult
to generalize about attitudes towards nature’s
rights among people and organizations whose
work pertains to the environment. However, the

political, social, and environmental sensibilities

34 Arturo Escobar, “Latin America at a Crossroads,” Cul-
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that inform their expectations are deeply rooted
in modern life. The interviews provide the ma-
terial for understanding how these sensibilities
align in such a way that the extension of rights to
nature appears to threaten political, social, and
legal stability.

Individuals and organizations were con-
tacted with an invitation to participate in these
discussions. Sixteen individuals agreed to be
interviewed. Interviews took place in person
and via different online meeting platforms. In-
terview subjects provided informed consent
forms to the interviewer. Respondents varied in
their professional experience and backgrounds.
Seven worked in industries that depended on
the cultivation and refinement of renewable or
non-renewable natural resources. This number
included three employees of the Federation of
Swedish Farmers (Lantbrukarnas Riksférbund).
We refer to them as FSF1, FSF2, and FSF3. An ad-
ditional respondent, referred to as FO, was a for-
est owner who also worked for an association of
forest owners. Three more interviewees worked
in the mining industry; two of them worked for
mining companies and the third was employed
by the Swedish Association of Mines, Mineral
and Metal Producers (Svemin). We have desig-
nated them as M1, M2, and M3.

Three of the remaining nine worked for en-
vironmental NGOs. We refer to them as NGO1,
NGO2, and NGO3. Two others were employed
by the Lutheran Church of Sweden, which for-
merly was the state-supported church. We refer
to them as LC1 and LC2. In 2019 the Swedish
Church decided to include nature’s rights in its
educational content (Harmony with Nature).
Moreover, the Church still manages large areas
of land, holding approximately one percent of
the land in the country. In addition to land for

agricultural use, it administers 400,000 hectares
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of productive forest land.* Forest ownership or
administration by public or quasi-public entities
including the Church, the state, and smaller ju-
risdictions of government accounts for roughly
a fourth of all such holdings in Sweden.*” Of the
remaining four respondents, one was a member
of the Swedish Parliament from the Green Party
and is referred to as MP. One is a retired legal
expert for the Ministry of the Environment and
is referred to as ME. One is a legal counsel at an
environmental law firm and is designated as EL.
Finally, a legal researcher whom we refer to as
LR studies nature’s rights at a Swedish Univer-
sity.

We succeeded in obtaining a diversity of
opinion, as the subsequent analysis will make
clear. There was a range of familiarity with
the idea of nature’s rights among respondents.
Some had little knowledge of rights of nature or
their recognition elsewhere in the world prior to
conversing with the interviewer; those who did,
in contrast, tended to be in favor of some form
of legal recognition of rights for nature. Other
respondents, some of whom learned about na-
ture’s rights for the first time at the interview, ex-
pressed negative or cautious opinions. We pro-
vided all interviewees with the following pas-
sage prior to their interviews: “Rights of nature
is a relatively new legal concept that has been
introduced into a growing number of legal sys-
tems in recent years. Although the meaning of
the rights of nature varies between legal systems
and contexts, it is a recognition of nature, or
part of it, as a legal entity with rights of its own.

Rights of nature are often perceived as provid-

% The Church of Sweden and the forests,” Svenska kyr-
kan, last updated 24 June 2020, last accessed 14 June 2023,
https://www.svenskakyrkan.se/skarastift/the-church-of-
sweden-and-the-forests.
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Grazing by Livestock, and Game Browsing Pressure
Since 1900,” Environment and History 22 (2016): 561-587,
here 562.
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ing enhanced protection of nature and the envi-
ronment compared to traditional environmental
law.” The interviews were semi-structured. The
questions, which were asked and answered in
Swedish, focused on four topics: respondents’
views of the obstacles to the implementation in
Sweden of rights of nature along the lines of Ec-
uador’s example, the conflicts it might raise, the
consequences, positive or negative, that might
result from such a step, and how to represent
nature as a rightsholder. A close reading of how
respondents addressed these questions gener-
ated the categories that structure this article’s
analysis.

During their interviews some respondents
referred to two ongoing environmental contro-
versies that appeared to weigh mining opera-
tions against the desires of a sizeable portion of
a local population. The first was the attempt by
the Beowulf Mining Company, initiated in 2013,
to secure permission to begin mining operations
in Gallok, the Sami name for the area within the
northern Swedish municipality of Jokkmokk.3
This conflict pitted many Sami people and an-
ti-mining activists against the company and,
ultimately, the national government. A second
controversy centered on the island of Gotland,
where the company Cementa sought a continua-
tion of its permit to mine limestone. As Marianne
Dahlén and Victoria Enkvist demonstrate in
their article in this issue, direct political interven-
tion by the government was required to sustain
the company’s ability to mine limestone. A court
denied Cementa’s permit on the grounds that
the environmental impact assessment was insuf-
ficient in 2021. This action sparked concerns that
a resulting shortage of limestone would nega-

tively impact the Swedish economy. After the

3 Sofia Persson, David Harnesk, and Mine Islar, “What
local people? Examining the Géllok mining conflict and
the rights of the Sdmi population in terms of justice and
power,” Geoforum 86 (Nov. 2017): 20-29.
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Supreme Court did not reverse the lower court’s
decision, the government introduced legislation

to ensure the mine could continue operations.*

3. Concerns raised by respondents

3.1 The relationship between humans and
non-humans

Respondents’ concerns centered on how na-
ture’s rights may reshape the relationships peo-
ple maintained with nature. Some imagined the
impact of RoN in negative terms, in that it would
restrict people’s actions and choices. For exam-
ple, one FSF employee discussed the potential
of RoN to limit humans’ freedom to act upon
nature. Imagining the perspective of farmers,
they voiced this concern: “dear, what will this
lead to now? Now I'm going to have even more
restrictions on farming my land, there’s going to
be even more litigation” (FSF1). Depending on
how RoN is defined, a FSF environmental and
water law expert predicted, it would “clash ev-
erywhere” (FSF3). This reaction may also in part
be a product of rights language. Rights are often
understood in and through conflict, and RoN ad-
vocates have at times suggested that the creation
of a right for nature will force legal authorities to
weigh such a right against other rights.*’

Some respondents who were supportive of
the effort to recognize nature’s rights did claim
that such a recognition would limit human ac-
tion. The Green Party Parliament member jux-
taposed the premise of current environmental
law with the premise of rights of nature. The
first permits and manages some level of degra-
dation. In contrast, the recognition of rights of

nature allows a jurisdiction to say, “you are not

% Marianne Dahlén and Victoria Enkvist, “Rights of Na-
ture meets the Swedish Constitution,” Nordic Environ-
mental Law Journal (this issue).

40 Cormac Cullinan, “A history of wild law,” in Explor-
ing Wild Law: The Philosophy of Earth Jurisprudence, 12-23,
ed. Peter Burdon (Kent Town: Wakefield Press, 2012), 13.
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actually allowed to destroy things here, without
possibly applying for a permit for it.” The MP
likened nature’s perspective rights with human
rights, with each setting out lines that could not
be transgressed (MP).

In contrast, other advocates for RoN em-
phasized that the recognition of nature’s rights
in fact was meant to create a partnership and
provide a foundation for a healthier relation-
ship between humans and nature, rather than
allowing for “nature” to dominate what must be
a zero-sum relationship. An environmental ac-
tivist who for several years has worked towards
the recognition of nature’s rights in Sweden thus
argued that nature’s rights could help normalize
“regenerative development” (NGO2). The term
refers to the goal of a “co-evolutionary, part-
nered relationship between human and natural
systems, which are designed to build sustained
social and natural capital to achieve a holistic
goal in “ultimate co-benefit.”’#! The respondent
hoped for a change in orientation in human re-
lationships to nature, which they described as
“from a use to a partnership.” To primarily con-
sider RoN in terms of its restrictions on humans
was therefore incorrect. A priest in the Church
of Sweden voiced a similar perspective, noting
that nature’s rights constituted an effort through
legal means to create a more cooperative “rela-
tionship with creation” (LC1).

A Church of Sweden researcher formulated
a sort of middle position that stressed the need
to acknowledge both humans’ exceptionality
and their interdependence with nature (LC2).
They criticized what Latour termed the “mod-

ernist settlement” that frames human-nature re-

4 Xiaoling Zhang, Martin Skitmore, Martin De Jong,
Donald Huisingh, and Matthew Gray, “Regenerative
sustainability for the built environment — from vision
to reality: an introductory chapter,” Journal of Clean-
er Production 109 (2015): 1-10, here 2. doi: 10.1016/j.
jclepro.2015.10.001.
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lations in terms of mastery and servitude.*? Such
a sentiment was based on incorrect assumptions
about human autonomy. Mastery was a mis-
taken impression of reality, as was the underly-
ing assumption that humans can control their
situation. Instead, they called for sensitivity to
the endless connections that bind humans to all
other things. However, if the respondent criti-
cized this notion of mastery, they also were criti-
cal of a conception of flat relationality that failed
to acknowledge what set humans apart from the
rest of nature. As they put it: “we can be excep-
tional, and still related.”

The Church researcher also warned it would
be a mistake to consider nature’s rights equal to
human rights. They criticized binary thinking as
it applied to both a narrow conception of human
mastery of nature as well as the reverse. People
could too glibly shift “from a certain perhaps
privileged perspective to say now nature must
take precedence.” Legislative and social actions
inspired by this new outlook could harm other
humans. Doing so would reflect a different,
though also mistaken, aspiration for supremacy.
Rights of nature should not extinguish the bib-
lical concept of human stewardship but rather
imbue it with a renewed recognition of relation-
ality (LC2).

The readiness to think about RoN in terms
of its restrictions on humanity rests at least in
part on how nature’s rights are conceptual-
ized. If it is understood as a device to achieve a
more muscular and less compromising variety
of current environmental protection, then it eas-
ily follows that nature’s rights will predictably
result in a diminution of human freedom. The
very process of recognizing natural entities with

rights of their own can prompt this conclusion

42 Bruno Latour, Pandora’s Hope: Essays on the Reality of
Science Studies (Cambridge: Harvard University Press,
1999), 193.
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by obscuring the interdependence people main-
tain with lands. As Anna Arstein-Kerslake and
co-authors have observed, “as an individualised
creation of personhood” nature’s rights does not
necessarily recognize the interdependence be-
tween humans and the natural entities invested
with rights.# What Téndasescu has referred to as
the harmful “western obsession with totality”
expressed in Ecuador’s constitutional and coun-
trywide RoN provision can additionally obscure
the relationships that peoples have with specific
lands and ecosystems.* This would support the
impression that rights of nature were a means
of bringing humans and nature into greater
conflict.

On the other hand, Merildinen and Lehtinen
indicate that ownership rights, central to com-
mon notions of human freedom, need not be
extinguished by nature’s rights. They can be re-
interpreted in a way compatible with nature’s
rights by providing humans with the “power
to govern over, and potentially with, local na-
tures.” This perspective understands nature’s
rights “in a mutualistic manner, centering on

745 Kauffman

human dependency on nature.
and Martin elaborate on this outlook by noting
that RoN does not necessarily imply the end of
human ownership rights. Instead, allowable ex-
pressions of those rights would have to be con-
sidered in light of an acknowledged interdepen-
dency between humanity and nature; the former
could continue to obtain necessities for life from

the non-human. Such taking is but a component

4 Anna Arstein-Kerslake, Erin O’Donnell, Rosemary
Kayess, and Joanne Watson, “Relational personhood: a
conception of legal personhood with insights from dis-
ability rights and environmental law,” Griffith Law Re-
view 30, no. 3 (2021): 530-555, here 547.

4 Mihnea Tanasescu, “Rights of Nature, Legal Person-
ality, and Indigenous Philosophies,” Transnational Envi-
ronmental Law 9, no. 3 (2020), 429-453, here 450.

4 Merildinen and Lehtinen, “Re-articulating forest poli-
tics,” 97.

38

of a more comprehensive “reciprocal transac-
tion” that binds humanity and nature.* In Ecua-
dor, communities have endeavored to highlight
their interdependence with particular locales
they insist deserve protection due at least in part
to their status as rights-bearing entities. This
has been the case with non-Indigenous peas-
ant farmers in the highlands of the country who
have emphasized their connections to and rela-
tionships with particular land.* It has also been
evident in legal efforts of Indigenous peoples
such as the A’I Cofan de Sinangoe, who invoked
rights of nature in order to protect the relation-
ship they had maintained with their land, which

was threatened by mining operations.*®

3.2 Limits of Human Knowledge

The perceived potential of RoN to limit human
freedom to act upon the environment magnified
a second concern respondents voiced. This was
the difficulty of producing and applying objec-
tive knowledge not just about nature, but about
what its prospective rights might require. A
mining sector employee pointed out that a law
required a definition of nature. This was a dif-
ficult task; nature as a rights-bearing subject is
an abstraction which “people in general don’t
understand” (M1). A bird conservation officer
for an NGO also voiced concern about the ab-
stract aspect of nature protection, as it was hard
“to relate to, well...what is nature, in general”
(NGO1). Scholars such as Daniel Corrigan have
likewise argued that designating all of nature as

a rightsholder, as does Ecuador’s constitutional

4 Kauffman and Martin, The Politics of the Rights of Na-
ture, 229.

47 Teresa A. Velasquez, “Tracing the Political Life of
Kimsacocha: Conflicts over Water and Mining in Ecua-
dor’s Southern Andes,” Latin American Perspectives 45,
no. 5 (Sept. 2018): 154-169, here 156.

4 ‘Consulta previa en la comunidad A’I Cofan de Sinan-
goe’ (2022) Corte Constitucional [Constitutional Court]
No. de Caso: 273-19-JP/22 (27 January 2022), 21.
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RoN provision, “may be too abstract.”4’ A re-
lated challenge was defining what was natural,
and whether nature’s rights would curb efforts
by humans to make nature safe for them (M1). A
concern raised by multiple respondents focused
on whether RoN adequately accounts for chang-
es in nature. The status of invasive species in a
rights of nature jurisdiction for example, was
unclear (M1).

Respondents additionally identified poten-
tial flaws in human understanding that would
be amplified by the recognition of nature’s
rights. One respondent suggested that humans
should be aware of their limits of understand-
ing “what nature wants or needs.” This misin-
terpretation, if it occurs in a legal context, may
have significant consequences. This is a chal-
lenge that their bird advocacy organization al-
ready has to address, as it seeks to advance what
it considers the interests of nature in issues such
as wind power. This difficulty is compounded
by human favoritism, which can render a par-
ticular species unjustly vulnerable regardless of
its role in an ecological community (NGO1). A
retired Ministry of the Environment official who
helped introduce the Swedish Environmental
Code made a similar point: RoN would require
humans to impose their own judgments of what
justice meant on a landscape where kinds of life
are constantly interacting and preying upon one
another (ME). Part of the challenge is defining
the level at which nature’s rights function and
whether those rights would operate for the ben-
efit of single animals (FSF2). Respondents were
implicitly considering how RoN may pose chal-
lenges for the relationship which Black traces

4 Daniel P. Corrigan, “Human Rights and Rights of Na-
ture: Prospects for a Linkage Argument,” in Rights of Na-
ture: A Re-examination, eds. Daniel P. Corrigan and Mark-
ku Oksanen, 101-120 (New York: Routledge, 2021), 103.
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between modern states, knowledge, and their
capacity to act on their populations.>

The implications of the difficulties identi-
fied by these respondents for the management
of relationships between humans and nature are
meaningful. Respondents expressed skepticism
about the objectivity of knowledge about na-
ture as well as its use in the adjudication of the
meaning of its rights. Despite its uncertain foun-
dation, this knowledge would be crucial to the
management of human-nature relations. That
these relations tended to be evaluated in terms
of human power and its limitation particularly
helps to clarify the significance of people’s ap-
prehensions. In effect, respondents’ skeptical
reactions cast doubt on the successful inclusion
of non-humans as subjects rather than objects
within what Foucault names “biopower” — the
processes that “brought life and its mechanisms
into the realm of explicit calculation and made
knowledge-power an agent of transformation of

human life.”5?

3.3 Conflict

Concerns regarding the proliferation of conflict
that rights of nature might engender and the loss
of people’s trust in institutions that might ensue
reflected assumptions both of the limits of hu-
man knowledge about nature and the notion that
nature’s rights entailed the exclusion of human
activity. Those positively oriented towards na-
ture’s rights welcomed the conflict they believed
that nature’s rights would bring, believing that
prospective struggle would be productive; oth-
ers saw nature’s rights as unnecessarily adding

chaos. They raised the possibility that legal in-

50 Jeremy Black, The Power of Knowledge: How Information
and Technology Made the Modern World (New Haven: Yale
University Press, 2014), 295.

51 Michel Foucault, The History of Sexuality, vol. 1, An
Introduction, trans. Robert Hurley (New York: Random
House, 1978), 143.
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stitutions would empower a minority opinion.
Of particular concern was the possibility of the
grant of standing to the general population to
contest decisions with environmental impacts,
raising the possibility that anyone could bring
suit to ostensibly protect nature’s rights. This
would, they pointed out, make for greater legal
and economic uncertainty. A FSF legal policy ex-
pert brought up agricultural producers, who al-
ready have to manage risk. They formulated the
following scenario: a person could decide to say
to a farmer “’hey, you planted here last spring,
but now we have heard that a family of hares has
moved in here, so you must not harvest until we
have established that they do not live there.”” In
such a case, they foresaw “predictability disap-
pearing completely” in the event of the recogni-
tion of nature’s rights (FSF2).

Other respondents also focused on the arbi-
trary power that RoN would bestow upon op-
ponents of extractive activities. A mining sector
employee expressed concerns that RoN would
give activists who hoped to stop construction
something to “cling to.” The result of the exten-
sion of standing to sue to protect nature to the
entire human population would consequently
be chaotic. As an example, the respondent asked
the interviewer to pretend that those protest-
ing the planned mine at Gallok could forward
legal claims to speak for nature’s rights (M1). An
employee of the state-owned mining company
LKAB’s sustainability department, also thought
that to broaden standing would be to invite dis-
order, as “ignorant and unreliable appeals” from
environmentalists who perhaps lacked sufficient
knowledge about the specific conflict at hand
would wield unwarranted influence (M3). One
respondent who worked for an environmental
NGO voiced similar objections and shared the
concern for disorder (NGO1).

The scenarios imagined by these respon-

dents each bring together themes discussed in
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previous sections. The themes include the ques-
tionable foundations of knowledge about na-
ture, its ostensibly irresponsible use in a legal
system that recognized rights of nature, and the
resulting chaotic and uncertain human-nature
relations. In each instance, respondents imag-
ined a greater limitation upon human activity.
Indeed, respondents” objections focused on the
use of power as a restraint upon human ac-
tion. This perhaps reflects a presumption that
nature’s rights would largely play a reactive
and “negative” role. As Kauffman and Martin
have observed, this has been the case in Ecua-
dor, though less so in Aotearoa New Zealand.*?
Other respondents were more cautious regard-
ing the impact; the legal researcher at a Swedish
University predicted that while RoN recognition
would generate additional lawsuits, this devel-
opment would not necessarily lead to a higher
level of nature protection (LR).

Respondents generally more favorable to
RoN suggested that some conflict, or at least
some uncertainty, may be beneficial. The Church
of Sweden priest considered the impact of in-
cluding “those who we have been used to ex-
ploiting” in decision-making procedures. They
thought it crucial to generate “some friction
there, in human decision-making processes”
(LC1). Their hope that the resulting “friction”
would be productive and beneficial was echoed
by other respondents. A RoN activist argued
that conflict will produce clarity. They framed
the Cementa mine controversy on Gotland thus-
ly: “we are sacrificing the groundwater in order
to continue building with cement.” When such
conflicts become distinct, “then it becomes clear
what society is sort of choosing.” Their emer-
gence, the interviewee predicted, will feed “the

appetite for alternative ways of both seeing and

%2 Kauffman and Martin, The Politics of the Rights of Na-
ture, 159.
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doing things.” RoN can provide such alterna-
tives and suggest certain practices. Nature’s
rights, in their interpretation, would perform a

sort of de-normalizing function (NGO2).

3.4 Power Relations and Decision-Making
Authority
A fourth concern raised by respondents was
that nature’s rights would result in a concen-
tration of decision-making responsibility and
a corresponding diminution in local influence.
This concern was supported by their doubts
regarding knowledge about nature, its impact
on human-nature relationships, and the result-
ing increase in conflict. The recognition of rights
of nature would test the limits and objectivity
of knowledge about nature. At the same time,
a broad grant of human standing to represent
those rights of nature, such as in Ecuador, would
make it much easier for others to intervene in
those relationships, leading to an increase in con-
flict. These dynamics would empower not only
humans who claimed to represent the rights and
interests of non-human nature, but also those
with the authority to judge those claims.
Respondents feared that the implementa-
tion of RoN, and to some extent ecological and
climate change advocacy more generally, would
occlude local perspectives and interests. An FSF
policy expert described a RoN approach such as
what exists in Ecuador or what was proposed by
the Swedish Green Party as “extremely authori-
tarian.” This was because of the presumed power
of authorities to mandate the actions other people
may take. These authorities, moreover, would
in the policy expert’s formulation be unelected,
while properly elected officials would lack any in-
fluence (FSF2). This kind of state control, another
respondent suggested, did not lead to effective
management of nature. Instead, individual rights,
responsibility, and motives, including the ability

to profit from land, as an important component of
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environmental administration. The concentration
of power would cut individual landowners out of
the process of land use decisions (FSE3). A third
respondent, who is a forest owner, made explicit
the concern of loss of status of property rights to
which these other objections alluded. Rights of
nature and other efforts to address biodiversity
loss and climate changes often centered nature’s
rights and interests to the exclusion of the human
populations. Those populations, this respondent
maintained, had to be included in the planning
and enactment of any measures for ecological
protection (FO).

Compounding these misgivings about the
centralization of power in unelected officials and
the diminution of individual rights like proper-
ty rights is the perception of one FSF employee
that RoN is fundamentally illiberal. Though not
using the term, they considered RoN to be a
form of reenchantment, insofar that it suggests
the existence of a normative order whose tran-
scendent values must be followed. At multiple
points the respondent likened RoN to a religion,
arguing that “just like religious dogma, there is
something absolute, which man should relate
to.” This characteristic was counterposed to the
model of “a free responsible individual in a dem-
ocratic constitutional state.” Centered in liberal-
ism, their critique suggests nature’s rights is in a
way inappropriate for a liberal society in which
almost everything should be debatable (FSF2).

Interestingly, one RoN supporter also
sounded a note of caution regarding the wisdom
of seeking a state-centric RoN protection. This
caveat reflected of the respondent’s own focus
on the importance of people’s “relationship with
theland.” As noted earlier, this activist hoped for
a more collaborative human relationship with
nature. These elements are difficult to maintain
on a larger scale: “that understanding becomes
increasingly difficult the larger the systems are.”

For this reason, they considered that having the
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state assume responsibility for defining these re-
lationships may be counterproductive. The diffi-
culty of knowing nature at a large scale to which
other respondents referred was also a concern
for this respondent, because the relationships
they considered crucial to highlight are place-
specific. Though put in different terms, they also
were wary of the power that might accrue to the
state empowered by rights of nature to over-
rule local populations (NGO?2). These are com-
mon concerns regarding rights of nature, noted
for instance by Merildinen and Lehtinen in the
views of respondents in Northern Finland’s Tor-
nio River valley, who expressed “fears of losing
local rights to forest” as a result of the state’s pro-
spective protection of nature’s rights.®

Akin to this distrust of centralized power
was the evident desire of one respondent for
collaborative care of a nearby river that was a
nature reserve and a Natura 2000 site. This for-
est owner’s preferred arrangement illustrates
associations between notions of human-nature
relations and preference for grassroots environ-
mental management. This person’s remarks sug-
gested an appreciation for the kind of reciprocity
for which RoN supporters advocate. An under-
standing of how “valuable” the river is could
lead people to want to take part in its upkeep,
in the intertwined activities of “nurturing and
managing” the river (FO). In a critique of top-
down environmentalism, they asked why there
was nonetheless little effort to take into account
“the point of view of all of us people” who were
adjacent to the river or their desire to participate
in the administration of a feature whose value
they recognized. They suggested that there was
an untapped pool of local knowledge that could
be used to inform management of the waterway.

Inhabitants on the river could be marshaled to

5 Merildinen and Lehtinen, “Re-articulating forest poli-
tics,” 97.
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“take better care of this water” (FO). Their rough
proposal suggested how a rethinking of human-
nature relations and a readiness for local inhabit-
ants to participate in environmental governance

may reinforce one another.

4. The Ombudsman Solution

In addition to concerns regarding legal recogni-
tion of the rights of nature, respondents voiced
their thoughts on a possible alternative: the cre-
ation of an environmental ombudsman, which
the Swedish government had contemplated and
even planned in the mid-1990s.>* The report of
Darp6 also indicates that the possibility of the
creation of a national MO office tasked with
investigating the application of current law
was worthy of further consideration.® Indeed,
many of the respondents commented upon the
potential of a MO as a means of implementing
something approaching rights of nature. Three
aspects of the ombudsman office made it at-
tractive to different respondents. The first was
its status as an established mechanism within
Swedish legal and political traditions. Current
ombudsman offices include the Parliamen-
tary Ombudsman (JO), which can investigate
and bring suit to compel compliance with cur-
rent law but cannot itself issue legally binding
judgments. Employing this familiar mechanism
could potentially facilitate explanation of na-
ture’s rights and thereby increase the likelihood
of its acceptance. A respondent who works as an
environmental lawyer counseled that for an ini-
tiative like recognition of nature’s rights to suc-
ceed, it was crucial that it “not be perceived as
hocus-pocus” (EL). In contrast to the RoN activ-
ist, who appeared concerned about the ability to

extend the attitude fostered by a recognition of

5 Miljoombudsman (Stockholm: Fritzes Offentliga Pub-
likationer, 1994).
% Darpd, Can Nature Get It Right?, 63.
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human-non-human interdependence to a broad
population and space, the environmental lawyer
thought the “hocus-pocus” could be dispelled
by careful presentation and proper education.
As something whose established purpose is
recognized by the Swedish population, the om-
budsman position may help to solve what, in
this legal professional’s analysis at least, was a
technical problem. The importance of consider-
ing local and national traditions when consider-
ing the adoption of ideas like nature’s rights that
travel in international circuits of strategy and in-
fluence holds true for courts as well. As Epstein
and Schoukens point out, if courts that are called
upon to rule on rights claims for nature perceive
those claims “to be incompatible with legal sys-
tem in which it is asserted,” they are likely to
deny the validity of those claims.>

The second feature was that it would chan-
nel environmental conflicts. As noted earlier,
a grant of legal standing to the general public
troubled multiple respondents. An environmen-
tal ombudsman offered a preferable alternative
to respondents like a mining sector employee
who thought a grant of universal standing
would be unaffordable (M1). The ombudsman
would channel and manage conflicts with envi-
ronmental interests. The Green Party member of
Parliament also raised the possibility of an en-
vironmental ombudsman, declaring that “there
has to be somebody who is kind of in charge of
that, to speak up for that” (MP). In this view,
the ombudsman would be preferable to a broad
grant of standing alone, which would not recog-
nize anyone’s leadership or empower anyone.

Third, the office’s focus on better enforce-
ment rather than a new law conciliated both

those who argued that RoN would be redundant

% Yaffa Epstein and Hendrik Schoukens, “A positivist
approach to rights of nature in the European Union,”
Journal of Human Rights and the Environment 12, no. 2
(Sept. 2021): 205227, here 226.
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in Sweden as well as those who claimed that the
country’s environmental regulations were inad-
equately enforced. Those who voiced the for-
mer opinion asserted that the current Environ-
mental Code and the legal standing which the
Aarhus Convention affords to NGOs to contest
land use decisions in effect allowed them to rep-
resent nature and its interests (FSF2). Another
FSF employee cited the Water Directive’s “con-
cept of good ecological status” as an example
of the current effective protection of nature’s
rights, specifically “the right of water not to be
polluted” (FSF1). Their colleague put the mat-
ter of redundancy more broadly: “If you show
consideration,” that amounted to a de facto rec-
ognition of nature’s rights (FSF3). The perceived
redundancy of a prospective recognition of na-
ture’s rights also was a function of international
environmental commitments. The environment
ministry official who in addition to their work
on the Environmental Code had participated in
the adaptation of EU environmental directives,
contended that it was reasonable to suppose that
the Aarhus Convention, which Sweden ratified
in 2005, granted “nature interests the right to
speak” by means of humans (ME).

On the other hand, this promise of more
rigorous enforcement associated with an envi-
ronmental ombudsman office could also mol-
lify critics of the current application of environ-
mental law. Asked their opinion of the relative
status of “nature or environmental interests” in
Sweden, the Church of Sweden priest stated that
while they were “in theory quite high,” in reality
the opposite was nearer to the truth (LC1). The
Parliament member voiced a similar sentiment,
claiming that environmental interests stand at
the bottom in the Swedish legal system (MP).
Another respondent hinted that the apparent
recognition of the intrinsic value of nature in the
Environmental Code is more aspirational than

accurate at this point. They noted, furthermore,
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that such practices of ostensibly objective knowl-
edge-based environmental regulation, such as
“environmental quality standards” were them-
selves not independent from the political context
in which they occurred (EL). A respondent who
had previously worked at the Legal, Financial
and Administrative Services Agency Kammar-
kollegiet also underlined the role of political
context in shaping how the current Environment
Code worked. They felt that chapter 22, section 6
of the Code provided a solid foundation for the
people to represent nature. The wording in ques-
tion provided multiple national agencies, coun-
ty administrative boards, and municipalities the
ability to “plead” in application cases “in order
to safeguard environmental interests and other
public interests.” The respondent noted, how-
ever, that this opportunity to in effect represent
nature at times is not taken, as “the reins have
been tightened by” local governments (NGO3).
While it would not necessarily involve a
legal recognition of nature’s rights, respon-
dents thought the establishment of an MO of-
fice would itself be generative. The university
researcher hesitated to endorse the notion that
an environmental ombudsman would have lit-
tle legal impact and instead noted the potential
broad consequences of such an office to change
people’s thinking: “words matter for how we
think about these things” (LR). The rights of
nature activist envisioned this office more as a
beginning than an endpoint, suggesting that the
office might spur the work of non-governmental
actors by suggesting a commitment to nature’s
interests. If the office existed, “it would be a
very clear expression, community interest,” and
therefore would embolden others to take ac-
tion. They thus described a sort of cascade effect
(NGO?2). A respondent who has worked as legal
counsel to an environmental NGO also thought
the creation of the office would potentially rep-

resent a departure from current practice, where
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“economic interests are often mixed in with”
public interests. But an ombudsman would not
be obliged to take those economic ramifications
into account (NGO3).

Working toward full implementation of EU
environmental law would seem to be an alter-
native to explicit rights of nature approaches.
Some scholars have suggested that the most im-
portant take-away for the EU to observe from
RoN developments elsewhere was the necessity
of ensuring that people can obtain a legal hear-
ing, particularly as a check on the tendency of
officials to not fully apply environmental law.>”
As EU law expert Mumta Ito has pointed out,
though, the obstacles standing in the way of ef-
fective implementation are “severe.”>® More
complete implementation would not necessar-
ily forestall something akin to the treatment of
nature as a legal rightsholder. As Epstein and
Schoukens contend, EU environmental law cur-
rently treats nature as a legal rightsholder due
to the duties which people hold towards it.* If
this is the case, then an environmental ombuds-
man could constitute an important step towards
rights of nature despite not appearing to trans-
gress perceived boundaries between nature and
human or trouble the notion of the autonomous

self which that boundary supports.

5. Conclusion
While a rights of nature approach may well help
to create a path towards sustainability, its pro-

spective implementation nevertheless appeared

% Ludwig Kramer, “Rights of Nature and Their Imple-
mentation,” Journal for European Environmental and Plan-
ning Law 17 (2020): 47-75, here 75. d0i:10.1163/18760104-
01701005.

% Mumta Ito, “Nature’s Rights: Why the European
Union Needs a Paradigm Shift in Law to Achieve Its 2050
Vision,” 311-330, in Sustainability and the Rights of Nature
in Practice, eds. Cameron La Follette and Chris Maser
(Boca Raton, FL: CRC Press, 2020), 314.

% Epstein and Schoukens, “A positivist approach,” 207.
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to several of our respondents to threaten social
cohesion, the health of legal and political institu-
tions, and people’s faith in them. These concerns
intersect with democracy in different ways. They
focus on the limitations and inequities of human
knowledge that is necessary for knowing what
the exercise of those rights entails, the human-
non-human relationship that the rights appear
to imply, the proliferation of environmental con-
flict that they could engender, and those rights’
impact on the centralization of power. Respon-
dents voiced apprehension that these rights
would empower holders of minority views as
well as those called upon to implement policy
based on those rights, to the detriment of other
humans. Such concerns highlight perceived ten-
sions between particular approaches to sustain-
ability in line with SDG Goal 15 and the values
and standards set out in Goal 16 regarding the
promotion and maintenance of accountable in-
stitutions that can provide opportunities for
popular participation. This conflict is not new,
but it will likely deepen in the future. Robert
Marzec has argued that the identification of cli-
mate change as a matter of national security may
exacerbate conflicts between the state and local
communities over environmental measures.®

It is valuable to scrutinize the potential for
conflict between these goals, but there is risk that
these conflicts themselves become naturalized
through their examination. It is therefore impor-
tant to examine the sensibilities that set the stage
for this expectation of perceived conflict and to
thus illuminate their constructed and contin-
gent nature. RoN has no single form. It may be
capable of addressing the respondent’s prefer-
ence for the involvement of local populations in

management of ecosystems of which they are a

0 Robert P. Marzec, Militarizing the Environment: Climate
Change and the Security State (Minneapolis: University of
Minnesota Press, 2015), 26.
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part. However, its association with the diminu-
tion of human freedom and autonomy, which
reflect the persistence of a powerful distinction
between nature and culture, currently limit that
possibility.

Respondents’ opinions seemed to suggest
an option that could in effect further both SDG
goals: an environmental ombudsman office. Its
establishment could help Swedish environmen-
tal law work towards sustainability by ensuring
its practice accords with the country’s Environ-
mental Code while simultaneously providing for
popular influence in this process. Respondents
suggested the ombudsman’s office could lift the
interpretation and implementation of environ-
mental law out of political contestation and con-
sideration. The political context may nonetheless
impinge upon the office’s operation in several
ways. First, not all current ombudsman offices
have been created equal. Aslegal scholar Thomas
Bull notes, ombudsman offices that followed the
first Parliamentary (Justice) Ombudsman were
not the equal of their predecessor in indepen-
dence. While the Parliamentary Ombudsman
was completely independent, other offices like
the Children’s and Equality ombudsmen were
dependent upon the government, which could
oust them at its pleasure while simultaneously
overseeing their office’s budget. In addition, the
particular political possibilities and limitations
attending the offices’ creations shaped the par-
ticular powers with which each was vested. As
Bull observes, each office possesses distinct ca-
pabilities.®! The first person to perform the role
of Equal Opportunities ombudsman noted that
because the office could only oversee jobs not

governed by a collective agreement, “its scope

61 Thomas Bull, “The Original Ombudsman: Blueprint
in Need of Revision or a Concept with More to Offer?,”
European Public Law 6, no. 3 (2000): 334-344, here 342.
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of action was quite circumscribed.”®? The con-
tingent process of creating ombudsman offices
can impact what formal powers they possess.
As has been the case with other ombudsman of-
fices such as the Children’s Ombudsman, an EO
may be limited to acting largely as “an institute
for public information.”®® If this were the case,
the office may only lead to deeper anxieties over
environmental issues, because it will be able to
inform the public of their severity without being
able to act upon them.

Additionally, a MO may also express and
institutionalize particular political values not
only through such powers but also by makeup
of councils created to advise the office on their
exercise. One of the benefits of the ombudsman’s
office that respondents referred to was its ability
to channel conflict and claims of environmental
harm and wrong decisions. This necessarily in-
volves choices about whose voices will be heard.
This dynamic was recognized in the 1994 report
on the prospective establishment of this office.
The MO would have been assisted by a board of
environmental organizations appointed by the
government. To counter the rigidity which may
have in time characterized the council’s perspec-
tive, the report suggested allowing larger orga-
nizations that possesses “a strong character of
popular resistance” to maintain permanent seats
on the council while providing rotating seats for

smaller organizations.®

2 Agneta Hugemark and Christine Roman, “Putting
Gender and Ethnic Discrimination on the Political Agen-
da: The Creation of the Equal Opportunities Ombuds-
man and the Ombudsman against Ethnic Discrimination
in Sweden,” NORA — Nordic Journal of Feminist and Gen-
der Research 22, no. 2 (2014): 84-99, here 91.

6 Bull, “The Original Ombudsman,” 342.

4 Miljsombudsman (Stockholm: Fritzes Offentliga Pub-
likationer, 1994), 34.
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The ombudsman office appeared to repre-
sent the possibility for change in environmental
policy absent the sharp political struggle that of-
ten accompanies such changes. Political ferment,
sustained by fundamental unhappiness with
current arrangements, facilitated the recognition
of nature’s rights in Ecuador. There, political up-
heaval and deep distrust of the established or-
der was crucial to creating what Kauffman and
Martin describe as a “window of opportunity”
that facilitated the introduction of those rights
at the national level.®> Similarly, the passage of
the public referendum in Toledo, Ohio that rec-
ognized Lake Erie as a legal person in 2019 re-
flected, in Elizabeth MacPherson’s estimation,
an aspiration ‘to upset the status quo’ borne
of disappointment with previous measures.*
During their interview the former Ministry of
the Environment official suggested that nature
could have the rights that democratic institu-
tions were prepared to give it (ME). What was
left unexplored in this and other interviews was
the turmoil that might precede the existence of

such a legislative majority.
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