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Introduction

David Langlet

Welcome to the thirty-fifth regular issue of the Nordic Environmental Law Journal
(NELYJ).

This issue comprises four articles covering a range of issues, including consti-
tutional and human rights perspectives on the climate and biodiversity crises, the
role of consultation procedures in managing nature’s complexities and the many
ways in which forests can be defined in law and how it matters.

In “The Nature Crisis and the Human Rights Protection of Right to Private Life
after KlimaSeniorinnen v. Switzerland’, Dag Qistein Endsjo explores potential im-
plications for the legal response to the biodiversity crisis of the European Court of
Human Rights” findings in the KlimaSeniorinnen case from 2024. In this case, the
court stablished a threshold for when environmental harm connected to a global
crisis constitutes a violation of the right to private life. Since that threshold seems
to be met by the risk of adverse effects on life, health, and well-being caused by
the nature crisis, Endsjo finds that states may have a positive obligation under the
European Convention on Human Rights not only to contain but to reduce the na-
ture crisis in accordance with international commitments and scientific consensus.

The second article addresses climate issues in a constitutional context. In ‘Kli-
matet i konstitutionen: nagra tankar om klimatkonstitutionalism i Sverige” Gus-
tav Stenseke Arup anlyses, in Swedish, the tension between insufficient climate
policies and legal commitments through the lens of Swedish constitutional law.
Adopting a process-oriented perspective to trace how Sweden’s climate commit-
ments give rise to constitutional norms Stenseke Arup finds that the effectiveness
of climate constitutionalism does not depend on any particular form but on its

capacity to shape climate policy in practice.
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In her article ‘Samradets betydelse for miljons representation i tillstdndspro-
cessen’ Asa Agren examines, in Swedish, to what extent and how the consulta-
tion procedure in Swedish environmental permit processes functions as a tool for
managing nature’s complexity. While consultation has the potential to provide an
early forum for knowledge exchange and integration of complex ecological per-
spectives, Swedish case law shows that consultations and environmental impact
assessments are often narrowly framed. Agren finds that a proposed reform that
would postpone public participation risks further undermining the potential of
consultations to aid courts in capturing ecological complexity.

What is a forest? In “Traditional Legal Definitions of Forest in Finland and the
Pressure from the EU to Their Amendments” Kai Kokko and Janne Uitamo explore
different definitions of forest and forest related concepts in domestic Finnish law
and EU law. They trace the background and evolution of the legal definition of
forest in Finland and examines how it is being impacted by standard language
and EU legislation. Legal definitions that have been closely linked to traditional
forestry and especially wood production are found to evolve and become neutral

in relation to different values and usages associated with forests.
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The Nature Crisis and the Human Rights Protection of Right to
Private Life after KlimaSeniorinnen v. Switzerland

Dag Oistein Endsjo*

Abstract

Following the European Court of Human Rights ruling of KlimaSeniorinnen v. Switzerland, it is a question
whether a State failing to adequately address the global nature crisis may be in breach of the right to private
life, parallel to how the Court held this to be the case in regard of the climate crisis. In this decision, the ECtHR
established a certain threshold for when environmental harm connected to a global crisis constitutes a violation
of the right to private life. As this threshold already seems met by the risk of adverse effects on life, health, and
well-being caused by the lack of State action to contain the nature crisis, States may have a positive obligation
not only to contain but to reduce the nature crisis in accordance with international commitments and scientific
consensus. As containing the climate crisis within the limits established by the ECtHR is absolutely dependent
on keeping the nature crisis from reaching the point where marine and terrestrial ecosystems lose their ability to
absorb and store anthropogenic carbon emissions at about the same level as today, it is also a question whether

this may come under what is now required by the Court concerning climate change in KlimaSeniorinnen.

Keywords: Nature crisis, Climate crisis, Human Rights, Right to private life, Right to a healthy environment

Introduction

The challenges represented by the climate crisis
and the various anthropogenic threats to biodi-
versity and the natural environment often re-
ferred to collectively as the nature crisis are often
approached in a similar manner within the glob-
al community. The two crises, both caused by
human activities, are intimately interconnected,
and repeatedly presented as dual threats against
the very fundaments for the most basic human
rights. For example, within the United Nations
system, both crises are dealt with through their
respective international bodies: The escalat-
ing climate changes constituting the climate
crisis through the Intergovernmental Panel on
Climate Change (IPCC) and the escalating de-
struction of the Earth’s ecosystems constituting
the nature crisis through the Intergovernmental

Science-Policy Platform on Biodiversity and Eco-

system Services (IPBES). The climate and nature
crises are also referred to by various UN bodies,
the Council of Europe, and the Inter-American
Court of Human Rights, as parts of a global tri-
ple crisis consisting of climate change, pollution,
and biodiversity loss.! In the Kunming Declara-
tion adopted at the 2021 UN Conference of the

* Professor Emeritus at the Department of Culture, Re-
ligion, Asian and Middle Eastern Studies, University of
Oslo.

' UN Framework Convention on Climate Change, What
is the Triple Planetary Crisis. unfccc.int/news/what-is-the-
triple-planetary-crisis, 13.4.2022 (accessed 11.5.2025);
UN Environment Programme, Facts about Sustainable
Nutrient Management and the Triple Planetary Crisis. www.
unep.org/facts-about-sustainable-nutrient-manage-
ment-and-triple-planetary-crisis, 26.11.2024 (accessed
11.5.2025); Council of Europe, Reykjavik Declaration.
United around Our Values, 9.10.2020, appendix V.v; Inter-
American Court of Human Rights, Advisory Opinion AO-
32/25. Climate Emergency and Human Rights, 29.5.2025,
§§42, VIL, 7.
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Parties to the Convention on Biological Diversity

over 100 countries acknowledged

with grave concern that the unprecedented
and interrelated crises of biodiversity loss,
climate change, land degradation and de-
sertification, ocean degradation, and pollu-
tion, and increasing risks to human health
and food security, pose an existential threat
to our society, our culture, our prosperity

and our planet.

One may also turn to how more than 200 scien-
tific health journals, reflecting a scientific con-
sensus within their field, concluded in 2023 that
the climate and nature crises represent ‘one in-
divisible crisis’, which ‘must be tackled together
to preserve health and avoid catastrophe.”® The
intimate interconnection between the two crises
is reflected, as well, in the way each crisis leads
to the escalation of the other. As pointed out by
the IPBES, the nature crisis accelerates the cli-
mate crisis by causing harm to marine and ter-
restrial ecosystems, which “are the sole sinks for
anthropogenic carbon emissions,’* whereas cli-
mate change is one of the five main human driv-

ers causing the nature crisis.’

The human rights rulings on the
climate crisis
For all the focus on the nature and climate cri-

ses within the international community, the 2024

2 Kunming Declaration from the United Nations Confer-
ence of the Parties to the Convention on Biological Diver-
sity (CBD/COP/15/5/Add.1), 13.10.2021, p. 1.

3 Kamran Abbasi et al., “Time to Treat the Climate and
Nature Crisis as One Indivisible Global Health Emer-
gency.” The Lancet (and more than 200 other journals) 402
(2023), p. 1603.

4 Intergovernmental Science-Policy Platform on Biodi-
versity and Ecosystem Services (IPBES), Global Assess-
ment Report on Biodiversity and Ecosystem Services. Bonn:
Intergovernmental Science-Policy Platform on Biodiver-
sity and Ecosystem Services 2022, p. xiv, cf. p. 215.
SIPBES 2022, supra note 4, p. xvi.

case of Verein KlimaSeniorinnen and others v.
Switzerland in the European Court of Human
Rights (ECtHR) stands out, as the first time a for-
mal complaint against a State concerning these
issues winning through in an international hu-
man rights body. In this way, it established the
first formal and precise limits for when the lack
of adequate State action to contain and reduce
one of these global environmental crises consti-
tutes a breach of human rights. The Court ruled
that Switzerland had violated the right to respect
for private life of the elderly Swiss women repre-
sented by the association Verein KlimaSeniorin-
nen Schweiz, by failing to fulfil its obligation “to
adopt, and to effectively apply in practice, regu-
lations and measures capable of mitigating the
existing and potentially irreversible, future ef-
fects of climate change.”®

The ruling has most generally been consid-
ered a landmark decision, as it holds that the
State is obliged by the right to private life of its
inhabitants to follow up what is required ac-
cording to the scientific consensus in order to
stop climate change.” As no Party to the ECHR

¢ Verein KlimaSeniorinnen Schweiz and Others v. Swit-
zerland (53600/20), ECtHR 9.4.2024, §§ 545, 573; hence-
forth referred to as KlimaSeniorinnen v. Switzerland.

7 See e.g. Kanstantsin Dzehtsiarou, ‘“KlimaSeniorinnen
Revolution”: The New Approach to Standing.” Euro-
pean Convention on Human Rights Law Review 5 (2024),
p- 423; Andreas Hosli and Meret Rehmann, “Verein Kli-
maSeniorinnen Schweiz and Others v. Switzerland: The
European Court of Human Rights” Answer to Climate
Change.” Climate Law 14 (2024), p. 264; Anna Hoffmann,
‘Five Key Points from the Groundbreaking European
Court of Human Rights Climate Judgment in Verein KIi-
maSeniorinnen Schweiz v Switzerland.” Environmental Law
Review 26 (2024), pp. 91-99; Julia Laffranque, ‘KlimaSe-
niorinnen: Climate Justice and Beyond.” European Con-
vention on Human Rights Law Review 5 (2024), p. 433; An-
nalisa Savaresi, ‘Verein KlimaSeniorinnen Schweiz and
Others v Switzerland: Making Climate Change Litiga-
tion History.” Review of European, Comparative and Interna-
tional Environmental Law 34 (2025), p. 279; Hani Taghavi,
‘Silent Expansion: The Role of the Living Instrument
Doctrine before and after the Verein Klimaseniorinnen
Judgment'. Nordic Journal of International Law 94 (2025),
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currently does this, it is also a poignant example
of the ECtHR moving away from the more tra-
ditional consensus model, increasingly placing
‘less emphasis on what states actually do and
focus[ing] more on what they ought to do un-
der the ECHR.”® Perhaps, most importantly, as
pointed out by Margaretha Wewerinke-Singh
and Joe Udell, the Court in this decision incor-
porated three of the main principles relevant for
seeing the climate crisis in the context of human
rights: ‘referring to norms of international envi-
ronmental law and best available science to in-
terpret States” human rights obligations’, ‘recog-
nising the impacts that climate change is having
and will continue to have on human rights,” and
‘recognising that States must adopt and imple-
ment a wide range of climate actions to protect
human rights’.”

Simultaneously with and after this decision,
the ECtHR has itself dismissed a number of oth-
er cases involving the climate crisis, either find-
ing them inadmissible due to extraterritoriality
and not having exhausted national remedies, '
incompatible ratione personae,'! or to the basis for
the case being too narrow.!? The Inter-American
Court of Human Rights (IACHR), however, has
delivered an Advisory Opinion that to a large

pp. 314-15; Margaretha Wewerinke-Singh and Joe Udell,
‘Recent Landmark Decisions: Advancing Climate Litiga-
tion and State Obligations,” in Margaretha Wewerinke-
Singh and Sarah Mead (eds.), The Cambridge Handbook
on Climate Litigation. Cambridge: Cambridge University
Press 2025, p. 472.

8 Taghavi 2025, supra note 7, p. 319.

¢ Wewerinke-Singh and Joe Udell 2025, supra note 7,
p. 488.

10 Duarte Agostinho and Others v. Portugal and 32 Oth-
ers (39371/20), ECtHR 9.4.2024, §§ 214, 227.

1T Caréme v. France (7189/21), ECtHR 9.4.2024, § 88; Uric-
chio v. Italy and 31 Others (14615/21), ECtHR 7.5.2025,
§§ 14-15; Engels and Others v. Germany (46906/22), EC-
tHR 1.7.2025, § 10.

12 Greenpeace Nordic and Others v. Norway (34068/21),
ECtHR 28.10.2025, §§ 336-37.

degree mirrors the conclusion of KlimaSeniorin-

nen v. Switzerland by holding that

States have the obligation to act in accor-
dance with the standard of enhanced due
diligence to counteract the human causes of
climate change and to protect the persons
subject to their jurisdiction from climate-
related impacts, in particular those who are

most vulnerable.!?

In 2025 also the Internal Court of Justice (IC])
came with an Advisory Opinion on the obli-
gations of States in respect of climate change,
concluding that ‘a State’s failure to implement
timely and adequate adaptation measures to ad-
dress the adverse impacts of climate change may
violate the right to privacy, family and home."!*

As no parallel decision has been made con-
cerning the challenges the nature crisis poses to
human rights, the question becomes whether
States within the European human rights regime
have a similar obligation according to the right
of private life of their inhabitants in regard of
this other global environmental crisis, as have

been established in regard of the climate crisis.

Climate crisis, nature crisis and
environmental harm
A practical outset for a discussion on the nature
crisis and human right is considering to what
degree the particular assertions concerning the
climate crisis may be relevant also in regard of
a State’s policies towards curtailing the nature
crisis and the threats this crisis pose to people
within its jurisdiction.

The very outset for the ECtHR in Klima-

Seniorinnen v. Switzerland is that it proceeded

13 Inter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, § VIL3.

4 International Court of Justice, Obligations of States in re-
spect of Climate Change: Advisory Opinion, 23.7.2025, § 381.
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‘with its assessment of the issues arising in the
present case by taking it as a matter of fact that
there are sufficiently reliable indications that
anthropogenic climate change exists.”’> This is
mirrored in how it is equally sufficient ground
for taking it as a matter of fact that there are suf-
ficiently reliable indications that also an anthro-
pogenic nature crisis exists, as seen in cogent sci-
entific evidence as well as in the general interna-
tional focus on this issue, particularly within the
frames of the United Nations Intergovernmental
Science-Policy Platform on Biodiversity and Eco-
system Services (IPBES). In this way, there is ap-
parently the same ground for assessing to what
degree the adverse effects of the nature crisis
may pose a threat to human rights, as those of
the climate crisis.

An essential aspect in regard of discussing
the nature crisis and human rights on the basis
of the connection between the climate crisis and
human rights is that the adverse effects of the cli-
mate crisis often are considered an example of
adverse effects of ‘environmental harm” in gen-
eral, as by the ECtHR in KlimaSeniorinnen v.
Switzerland.!® As any possible adverse effects of
the nature crisis also must be understood to con-
stitute ‘environmental harm’, this seems to indi-
cate that the principles identified by the Court
regarding the climate crisis may also be appli-
cable to the nature crisis. Indeed, in maintain-
ing that there is “a recognition that environmental
degradation” — in general — ‘has created, and is
capable of creating, serious and potentially irre-
versible adverse effects on the enjoyment of hu-
man rights,”!” the ECtHR may seem, in principle,
to hold that also the nature crisis may threaten
various human rights in a similar way as the cli-

mate crisis.

15 KlimaSeniorinnen v. Switzerland § 436.
16 Thid. § 438.
17 1bid. § 431, my emphasis.

10

The same basic understanding of environ-
mental harm as a general concept is also found
in the United Nations human rights system, as
the UN Human Rights Committee holds that
‘environmental degradation can compromise ef-
fective enjoyment of the right to life,” in the 2019
and 2022 cases of Teitiota v. New Zealand and
Daniel Billy and others v. Australia,'® and as the
1998 Aarhus Convention maintains ‘that ade-
quate protection of the environment is essential to
... the enjoyment of basic human rights’.’” This
is reflected, as well, in the 2025 Advisory Opin-
ions by both the Internal Court of Justice and the
Inter-American Court of Human Rights, consid-
ering respectively that ‘the protection of the en-
vironment is a precondition for the enjoyment of
human rights,’® and that ‘environmental damage
may affect all human rights’.?!

Another most fundamental aspect in the
question of human rights and the nature crisis,
is that, as also stressed by the ECtHR in KlimaSe-
niorinnen v. Switzerland, ‘for a State’s positive
obligations to be engaged ... in the context of en-
vironmental harm, ... ‘[t|here must be a relation-
ship of causation between the risk and the alleged
failure to fulfil positive obligations.”” Environ-
mental harm that cannot be explained by human
activity within a State’s jurisdiction, will thus
fall outside this scope, although the State may be
obliged to offer relevant information about and

18 Teitiota v. New Zealand (CCPR/C/127/D/2728/2016),
UNHRC 23.9.2019, § 9.5, Daniel Billy and Others v. Aus-
tralia (CCPR/C/135/D/3624/2019), UNHRC 21.7.2022,
§ 8.5, my emphasis.

19 Convention on Access to Information, Public Participa-
tion in Decision-making and Access to Justice in Envi-
ronmental Matters (Aarhus Convention), preamble, my
emphasis.

20 International Court of Justice, Obligations of States in re-
spect of Climate Change: Advisory Opinion, 23.7.2025, § 373,
my emphasis.

21 Inter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, § 274, my emphasis.

22 KlimaSeniorinnen v. Switzerland § 438, my emphasis.



Dag Jistein Endsjg: The Nature Crisis and the Human Rights
Protection of Right to Private Life after KlimaSeniorinnen v. Switzerland

protection against such events in order to protect

those within its jurisdiction.

The differences from prior case-law
In regard of the ‘fundamental differences’ of
the case of the climate crisis from what was
then already ‘existing environmental case-law’,
the ECtHR ‘“considers it appropriate to adopt
an approach which both acknowledges and
takes into account the particularities of climate
change and is tailored to addressing its specific
characteristics.”” However, when examining
these “specific characteristics” of the challenges
posed by the climate crisis, one will find that
these generally seem to mirror what must be
considered the main “specific characteristics’ of
the challenges that also the nature crisis poses.
Just as the ECtHR finds is the case with
‘climate change disputes’, disputes relating to
the nature crisis ‘are not concerned with single-
source local environmental issues but with a
more complex global problem.”? Similar to how
‘there is no single or specific source of harm’
causing the climate crisis, as ‘"GHG [greenhouse
gases] emissions arise from a multitude of
sources’,” the harm posed by the nature crisis is
the aggregate consequences of numerous activi-
ties that each by themselves may not represent
a threat to human rights. That which causes the
nature crisis may really be described in the same
manner as that of the climate crisis, namely as
something which is ‘not limited to specific ac-
tivities that could be labelled as dangerous,” but
“arise[s] in the context of basic activities in hu-
man societies ... such as industry, energy, trans-
port, housing, construction and agriculture’.?®
As the threat represented by the climate crisis

is caused by a ‘chain of effects” which ‘is both

2 Ibid. § 422.
2 Ibid. § 424.
% Ibid. § 416.
2 Tbid. § 418.

11

complex and more unpredictable in terms of
time and place’ than more limited cases of en-
vironmental damage,? this is also the case with
the threat posed by the nature crisis. Just as with
the climate crisis, combating and halting the na-
ture crisis consequently “does not depend on the
adoption of specific localised or single-sector
measures’ —itis in both cases a question of ‘poly-
centric issues’.?®

The way KlimaSeniorinnen v. Switzerland
may be seen as a response to how Irmina Ko-
tiuk, Adam Weiss, and Ugo Taddei, prior to
the ruling, argued that the interpretation of the
ECHR, if it “is to be a living instrument, ... can-
not ignore the many ways environmental issues
interact with human rights,’? this seems to be
equally relevant for the effects of the nature cri-

sis as those of the climate crisis, now established.

Nature and the right to private life

As the issue of the effect of the climate crisis in
KlimaSeniorinnen v. Switzerland was decided
on the basis of the right to respect for private
life, as protected in Article 8 of the European
Convention of Human Rights (ECHR), this is the
right that seems most relevant also when dis-
cussing the relation between human rights and
the nature crisis.

One must, in this regard, note that, as in a
number of previous cases, the ECtHR stressed
that neither Article 8 on the right to private life,
nor any other article of the ECHR, “is specifically
designed to provide general protection of the en-
vironment as such’. ‘Simply the general deterio-

ration of the environment’ does not constitute a

7 Tbid. § 417.

%8 Tbid. § 419.

» Irmina Kotiuk, Adam Weiss, and Ugo Taddei, ‘Does
the European Convention on Human Rights Guarantee a
Human Right to Clean and Healthy air? Litigating at the
Nexus between Human Rights and the Environment.’
Journal of Human Rights and the Environment 13 (2022),
p. 151.
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breach of the ECHR. This is also the case with
the generally parallel articles of the UN Inter-
national Covenant on Civil and Political Rights
(ICCPR).

It is, in other words, difficult to identify a
right to nature, as such, from the current under-
standing of the ECHR. This does not, however,
mean that a right to nature, as such, may not fall
under human rights protected by other treaties
and conventions, as, for instance, the UN Com-
mittee on Economic, Social and Cultural Rights
and the UN Special Rapporteur on the Issue of
Human Rights Obligations Relating to the Enjoy-
ment of a Safe, Clean, Healthy and Sustainable
Environment hold that a right to nature comes
under the right to culture protected by article 15
in the UN International Covenant on Economic,
Social and Cultural Rights (ICESCR).3!

3 KlimaSeniorinnen v. Switzerland §§ 445, 446; cf. Kyrta-
tos v. Greece (41666/98), ECtHR 22.3.2003, § 52; Dubets-
ka and Others v. Ukraine (30499/03), ECtHR 10.2.2011,
§ 105; di Sarno and Others v. Italy (30765/08), ECtHR
10.1.2012, § 80; Cordella and Others v. Italy (54414/13
and 54264/15), ECtHR 24.1.2019, § 100.

31 The UN Committee on Economic, Social and Cultural
Rights (CESCR) stressed in its 2009 General Comment
21 that the “full realization” of ‘the right of everyone
to... participate in cultural life’, as enshrined in article
15 of the International Covenant on Economic, Social
and Cultural Rights (ICESCR), also includes the right
‘for everyone to enjoy and benefit from ... nature’s gifts,
such as seas, lakes, rivers, mountains, forests and na-
ture reserves, including the flora and fauna found there,
which give nations their character and biodiversity’
(Committee on Economic, Social and Cultural Rights,
General Comment No. 21: Right of Everyone to Take Part in
Cultural Life (E/C.12/GC/21), 21.12.2009, § 16). In 2020 the
UN Special Rapporteur on the Issue of Human Rights
Obligations Relating to the Enjoyment of a Safe, Clean,
Healthy and Sustainable Environment, in a similar way,
stressed that the right to ‘an adequate standard of ... cul-
ture’” is ‘among the human rights being threatened and
violated” by ‘damage to the biosphere’. Moreover, ‘the
failure of States to prevent the degradation of an ecosys-
tem or the extinction of a species could violate children’s
rights to ... culture’, among other rights (UN General As-
sembly, Report of the Special Rapporteur on the Issue of Hu-
man Rights Obligations Relating to the Enjoyment of a Safe,
Clean, Healthy and Sustainable Environment, David R. Boyd:

12

In its 2025 Advisory Opinion the Inter-
American Court of Human Rights turned this
position around, deciding by four votes to three
that “Nature and its components” are by them-
selves ‘subjects of rights’, on the basis of ‘the
principle of progressivity that governs the real-
ization of the economic, social, cultural and en-
vironmental rights” in Article 26 of the American
Convention on Human Rights.* Although this
is an understanding that is gaining traction in
both national legislation and jurisprudence and
wider scientific discussions on law and nature,*
it is less likely that this will be embraced within
either the Council of Europe or United Nations
human rights regimes in the foreseeable future,
as it generally goes beyond the very outset of the

human rights established within these systems.

The threshold of environmental harm
As it had already established in a number of
rulings on more limited cases of environmental
damage, the ECtHR stressed in KlimaSeniorin-
nen v. Switzerland that in order for the right to
respect for private life to be applicable for any
‘environmental harm’, there must be ‘a harmful
effect on a person and not simply the general de-
terioration of the environment.”3

It is also a question of the degree of such ad-
verse effects. As the Court made clear, ‘there has

to be evidence of a risk meeting a certain thresh-

Human Rights Depend on a Healthy Biosphere (A/75/161),
15.7.2020, §§ 31, 49).

% Inter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, §§ VIL.7, 281.

% For an overview of some of the recent national juris-
prudence, see Susana Borras-Pentinat, ‘Rights of Nature,’
in Margaretha Wewerinke-Singh and Sarah Mead (eds.),
The Cambridge Handbook on Climate Litigation. Cambridge:
Cambridge University Press 2025, pp. 275-98.

34 KlimaSeniorinnen v. Switzerland § 446; cf. di Sar-
no and Others v. Italy (30765/08), EC- tHR 10.1.2012,
§§ 80-81; Cigek and Others v. Turkey (44837/07), ECtHR
11.12.2007, § 27.
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old ... in the context of environmental harm’,%

in accordance with how it in various previous
environmental cases has stressed that the right
to private life has to be ‘adversely affected” at ‘a
certain level of severity” in order to represent a
violation.®® Although it must be the case of ‘se-
rious adverse effects of climate change on their
life, health, well-being and quality of life,®” the
understanding of what constitutes ‘a harmful
effect on a person’ is broad, as it may be either
‘physical” or ‘mental’,* and includes the ‘ad-
verse effects not only on individuals’ health but
on their well-being and quality of life’.*’ Another
important principle concerning this threshold
is that ‘the applicability of Article 8 ... is trig-
gered not only by actual damage to the health or
wellbeing of an applicant but by the risk of such
effects, where such risks present a sufficiently
close link with the applicant’s enjoyment of his
or her rights under Article 8."4

This understanding of what constitutes a
threat to the right of private life in cases of en-
vironmental harm is reflected on a more general
level within the United Nations human rights
system, often connected to health. In this regard,
ECtHR in KlimaSeniorinnen v. Switzerland re-
ferred to a number of examples. In the 1998 Aar-

hus Convention the States recognise ‘that every

% KlimaSeniorinnen v. Switzerland § 438, my emphasis.
% Tbid. §§ 446, 514; cf. Lopez Ostra v. Spain (16798/90),
ECtHR 9.12.1994, § 51; Fadeyeva v. Russia (55723/00),
ECtHR 9.6.2005, §§ 69-70; di Sarno and Others v. Italy
(30765/08), ECtHR 10.1.2012, § 80; Hardy and Maile
v. the United Kingdom (31965/07) ECtHR 14.2.2012,
§ 188; Pavlov and Others v. Russia (31612/09), ECtHR
11.10.2022, § 61; Cigek and Others v. Turkey (44837/07),
ECtHR 11.12.2007, § 29; Yevgeniy Dmitriyev v. Russia
(17840/06), ECtHR 1.12.2020, § 32.

% KlimaSeniorinnen v. Switzerland § 519.

3 Ibid. § 516; cf. Hardy and Maile v. the United Kingdom
(31965/07), ECtHR 14.2.2012, § 188; Cicek and Others v.
Turkey (44837/07), ECtHR 4.2.2020, § 22.

% KlimaSeniorinnen v. Switzerland § 435, cf. § 514.
401bid. § 437, my emphasis; cf. §§ 435, 470, 518; cf. Lopez
Ostra v. Spain (16798/90), ECtHR 9.12.1994, § 51.

13

person has the right to live in an environment
adequate to his or her health and well-being’ and
‘that adequate protection of the environment is
essential to human well-being and the enjoyment
of basic human rights, including the right to life
itself.”#! The UN Human Rights Committee, in
its 2019 General Comment on the right to life,
makes clear that ‘[elnvironmental degradation,
climate change and unsustainable development
constitute some of the most pressing and seri-
ous threats to the ability of present and future
generations to enjoy the right of life,’*? which,
automatically, also relates to the right to private
life. The Committee reiterated this principle in
the 2019 and 2022 cases of Teitiota v. New Zea-
land and Daniel Billy and others v. Australia, in
which it maintained that ‘environmental degra-
dation can compromise effective enjoyment of
the right to life, and that severe environmental
degradation can adversely affect an individual’s
well-being and lead to a violation of the right
to life.”*3 In two parallel resolutions, the United
Nations Human Rights Council and United Na-
tions General Assembly similarly recognise ‘the
right to a clean, healthy and sustainable environ-
ment as a human right,” and note “that the right

to a clean, healthy and sustainable environment

4 Convention on Access to Information, Public Participa-
tion in Decision-making and Access to Justice in Envi-
ronmental Matters (Aarhus Convention), preamble, my
emphasis. Referred to by the ECtHR in KlimaSeniorin-
nen v. Switzerland § 141.

42 UN Human Rights Committee, General Comment
No 36: Article 6: Right to Life (CCPR/C/GC/36), 3.9.2019,
§ 62, referred to by the ECtHR in KlimaSeniorinnen v.
Switzerland § 173. .

43 Teitiota v. New Zealand (CCPR/C/127/D/2728/2016),
UNHRC 23.9.2019, § 9.5, referred to by the ECtHR in
KlimaSeniorinnen v. Switzerland § 195; Daniel Billy and
Others v. Australia (CCPR/C/135/D/3624/2019), UNHRC
21.7.2022, § 8.5, referred to by the ECtHR in Klima-
Seniorinnen v. Switzerland § 176.
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is related to other rights and existing interna-

tional law. #

The climate crisis and the right to
private life
As the ECtHR in KlimaSeniorinnen v. Switzer-
land concluded that the right to respect for pri-
vate life encompasses ‘a right for individuals to
effective protection by the State authorities from
serious adverse effects of climate change on their
life, health, well-being and quality of life,* it is
relevant to look more closely at how the Court
considers the climate crisis to threaten this right.
Most basically, the Court holds that the sci-
entifically documented consequences of the cli-
mate crisis constitute ‘evidence of a risk meet-
ing a certain threshold’ required in regard to
the right to private life enshrined in Article 8 of
the ECHR.* In other words, the environmental
harm caused by the climate crisis is ‘not simply’
about ‘the general deterioration of the environ-
ment” but represents ‘a harmful effect on a per-
son, ‘'where their private life is ‘adversely affect-
ed’ at “a certain level of severity’.#” As the Court
found ‘a direct and immediate link between the

alleged environmental harm and the applicant’s

4 UN Human Rights Council, Resolution Adopted by the
Human Rights Council on 8 October 2021: The Human Right
to a Clean, Healthy and Sustainable Environment (A/HRC/
RES/48/13), 18.10.2021, §§ 1, 2; United Nations General
Assembly, Resolution Adopted by the General Assembly
on 28 July 2022: The Human Right to a Clean, Healthy and
Sustainable Environment (A/RES/76/300), 1.8.2022, §§ 1, 2,
referred to by the ECtHR in KlimaSeniorinnen v. Swit-
zerland §§ 156, 144-47, my emphasis.

4 KlimaSeniorinnen v. Switzerland § 519.

4 Ibid. § 438.

47 Tbid. §§ 446, 514; cf. Lopez Ostra v. Spain (16798/90),
ECtHR 9.12.1994, § 51; Fadeyeva v. Russia (55723/00),
ECtHR 9.6.2005, §§ 69-70; di Sarno and Others v. Italy
(30765/08), ECtHR 10.1.2012, § 80; Hardy and Maile
v. the United Kingdom (31965/07) ECtHR 14.2.2012,
§ 188; Pavlov and Others v. Russia (31612/09), ECtHR
11.10.2022, § 61; Cigek and Others v. Turkey (44837/07),
ECtHR 11.12.2007, § 29; Yevgeniy Dmitriyev v. Russia
(17840/06), ECtHR 1.12.2020, § 32.

private or family life or home,” it established that
harm caused by the climate crisis may represent
an “actual interference” with the right to private
life.#8

As States are “in control of the causes of an-
thropogenic climate change,” the ECtHR con-
cludes that there exists a ‘causal relationship
between State actions and/or omissions relating
to climate change and the harm, or risk of harm,
affecting individuals” and their right to private
life.* Taking into account the general principle
that “States have a positive obligation to put in
place the relevant legislative and administrative
framework designed to provide effective protec-
tion of human health and life,’*° the Court holds
that in face of the climate crisis, ‘the State’s pri-
mary duty is to adopt, and to effectively apply
in practice, regulations and measures capable
of mitigating the existing and potentially irre-
versible, future effects of climate change.””! In-
deed, this means that ‘immediate action needs
to be taken and adequate intermediate reduction
goals must be set for the period leading to net
neutrality... to avoid a disproportionate burden
on future generations.”>> The States must conse-
quently ‘take the necessary mitigation measures
(to reduce GHG emissions) and adaptation mea-
sures (to adapt to climate change and reduce its
impacts),” in agreement with their formal com-
mitments ‘in accordance with their common but
differentiated responsibilities and their respec-
tive capabilities’.>®

If a State does not comply with these posi-
tive obligations necessary to protect the right to
private life of those within its jurisdiction from

‘serious adverse’ effects of the climate crisis, it

4 KlimaSeniorinnen v. Switzerland § 515.
4 Tbid. § 519, cf. §§ 435, 436, 478.

50 Tbid. § 538.

51 Tbid. § 545.

52 Tbid. § 549.

53 [bid. § 478.
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consequently violates the right to private life as
protected in Article 8 of the ECHR. This is what
was the case in KlimaSeniorinnen v. Switzer-
land, as the Swiss authorities had failed “to act in
good time and in an appropriate and consistent
manner regarding the devising, development
and implementation of the relevant legislative
and administrative framework” necessary in
order to protect the right to private life of those

within their jurisdiction.>

The climate crisis as an immediate and
future threat
Connected to how the ECtHR holds that ‘the ap-
plicability” of the protection of the right to pri-
vate life may be triggered also ‘by the risk of ...
actual damage to the health or wellbeing of an
applicant,”® the Court has made it clear that the
serious environmental risk that the climate crisis
poses is an example of the “highly exceptional
circumstances that an applicant may ... claim
to be a victim of a violation of the Convention
owing to the risk of a future violation.” This is
the case when a “potential victim” is able to “pro-
duce reasonable and convincing evidence of the
likelihood that a violation affecting him or her
personally will occur.”>

On the basis of this and the scientific con-
sensus on climate change, the Court emphasises
that the threat posed by the climate crisis against
the right to private life, is twofold, both current
and future: Firstly, it is a question of “immedi-

’57 as seen in how “there is

ate danger to humans
cogent scientific evidence demonstrating that
climate change has already contributed to an

increase in morbidity and mortality, especially

5 Ibid. § 573, cf. 574.

% Ibid. § 437, my emphasis; cf. §§ 435, 470, 518; cf. Lopez
Ostra v. Spain (16798/90), ECtHR 9.12.1994, § 51.

% Ibid. § 470, my emphasis; cf. Berger-Krall and Others v.
Slovenia (47117/04), ECtHR 26.6.2014, § 258.

% Ibid. § 417, my emphasis.
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among certain more vulnerable groups, that it
actually creates such effects.””® This immediate
threat is the consequence of ‘aggregate levels of

COy’ giving

rise to global warming and climate change,
which in turn cause incidents or periods of
extreme weather; these in turn cause various
harmful phenomena such as excessive heat-
waves, droughts, excessive rainfall, strong
winds and storms, which in turn give rise
to disasters such as wildfires, floods, land-

slides and avalanches.”

Secondly, it is the question of what may happen
‘in the longer term’,*® as the ECtHR emphasised
that ‘cogent scientific evidence” demonstrates
that, “in the absence of resolute action by States,’
the climate crisis ‘risks progressing to the point
of being irreversible and disastrous.”®! More in
detail, the Court stressed how ‘whole popula-
tions are, or will be, affected, albeit in varying
ways, to varying degrees and with varying se-
verity and imminence of consequences.” In “the
worst affected areas’, there is the risk of climate
changes outright ‘destroying the basis for hu-
man livelihoods and survival.”®> The ECtHR also
emphasises that ‘to avoid a disproportionate
burden on future generations, immediate action
needs to be taken and adequate intermediate re-
duction goals must be set for the period leading
to net neutrality.®®

This twofold threat of the climate crisis also
connects to the factors the ECtHR finds required
for an association to have a legal standing on
these issues: It ‘must be able ... to act on behalf

of members or other affected individuals within

% Ibid. § 478, my emphasis.

59 Tbid. § 417.

6 Tbid. § 417.

61 Tbid. § 478. Cf. §§ 546, 104-20.
&2 Tbid. § 417.

63 Ibid. § 549, my emphasis.
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the jurisdiction who are subject to specific threats
... of climate change’,** as these ‘specific threats’,
according to the Court, are the ‘serious current
and future threat’ posed by the climate crisis.*®®
That the climate crisis constitutes a twofold
threat is also reflected both in how the IACHR in
its 2025 Advisory Opinion concludes that ‘[t]he
right to a healthy climate ... protects present and
future humanity in its collective dimension,”®®
and in how the ICJ in its Advisory Opinion holds
that ‘the climate system ... must be protected for
present and future generations.”®” This basic un-
derstanding reflecting the scientific consensus
is found as well in the United Nations human
rights regime. The UN Human Rights Commit-
tee, in its General Comment on the right to life,
maintains that ‘[e[nvironmental degradation,
climate change and unsustainable development
constitute some of the most pressing and serious
threats to the ability of present and future gen-
erations to enjoy the right to life,’®® whereas the
UN Framework Convention on Climate Change
(UNFCCC) holds that ‘[t]he Parties should pro-
tect the climate system for the benefit of present

and future generations of humankind.’®

Detailed State obligations on the
climate crisis
Another pivotal aspect of the ruling of Klima-

Seniorinnen v. Switzerland is how the ECtHR

quantified the target of the ‘effective protection

¢ Ibid. § 502, my emphasis.

6 Ibid. § 436.

6 Inter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, § VIL.9, my emphasis.

¢ International Court of Justice, Obligations of States in re-
spect of Climate Change: Advisory Opinion, 23.7.2025, § 273,
my emphasis.

% UN Human Rights Committee, General Comment
No. 36: Article 6: Right to Life (CCPR/C/GC/36), 3.9.2019,
§ 62, my emphasis.

¢ United Nations Framework Convention on Climate
Change, § 3.1, my emphasis.
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by the State authorities’ required in respect of
the climate crisis: In order not to breach the right
to respect for private life, each Contracting State
to the ECHR, must implement the policies neces-
sary to keep ‘the rise in temperature ... limited
to 1.5°C above pre-industrial level’”’ and ‘under-
take measures for the substantial and progres-
sive reduction of their respective GHG [green-
house gas] emission levels, with a view to reach-
ing net neutrality within, in principle, the next
three decades.””! As the Court detailed:

In line with the international commitments
undertaken by the member States, most
notably under the UNFCCC and the Paris
Agreement, and the cogent scientific evi-
dence provided, in particular, by the IPCC,
the Contracting States need to put in place
the necessary regulations and measures
aimed at preventing an increase in GHG
concentrations in the Earth’s atmosphere
and a rise in global average temperature
beyond levels capable of producing serious
and irreversible adverse effects on human
rights, notably the right to private and fam-
ily life and home under Article 8 of the Con-

vention.”?

One should note, however, that whereas the
2015 Paris Agreement requires that the States
must have a policy to hold “the increase in the
global average temperature to well below 2°C
above pre-industrial levels and pursuing efforts
to limit the temperature increase to 1.5°C above
pre-industrial levels,””® the ECtHR bound the

70 KlimaSeniorinnen v. Switzerland § 436.

71 Ibid. § 548; cf. Georgel and Georgeta Stoicescu v. Ro-
mania (9718/03), ECtHR 26.7.2011, § 59: ‘Indeed, where
an issue in the general interest is at stake, which reaches
a degree of gravity such that it becomes a public health
issue, it is incumbent on the public authorities to act in
good time, in an appropriate and consistent manner.’

72 KlimaSeniorinnen v. Switzerland § 546.

73 Paris Agreement, § 2.1.
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State obligations to a 1.5° C limit, as ‘scientific
knowledge has developed further and States
have recognised that “the impacts of climate
change will be much lower at the temperature
increase of 1.5°C compared with 2°C”."7*

In sum, the Court based its assessment of
the positive obligations of the Swiss authorities
regarding the climate crisis on the following cri-

teria:

taking it as a matter of fact that there are suf-
ficiently reliable indications that anthropo-
genic climate change exists, that it poses a
serious current and future threat to the en-
joyment of human rights guaranteed under
the Convention, that States are aware of it
and capable of taking measures to effective-
ly address it, that the relevant risks are pro-
jected to be lower if the rise in temperature
is limited to 1.5°C above pre-industrial lev-
els and if action is taken urgently, and that
current global mitigation efforts are not suf-

ficient to meet the latter target.”

In the aftermath of KlimaSeniorinnen v. Switzer-
land, the IACHR similarly ties the States” human
rights obligations to that ‘a temperature increase
of no more than 1.5°C ... should be considered a
minimum starting point, rather than the finish-
ing line when determining the mitigation target
of each’ as this is “in keeping with global mitiga-
tion requirements calculated by the best avail-
able science’.”® The ICJ, on its part, also stresses
that in order to uphold human rights, ‘States
parties to the Paris Agreement have an obliga-
tion to prepare, communicate and maintain suc-

cessive and progressive nationally determined

74 KlimaSeniorinnen v. Switzerland § 106, quoting the
2021 Glasgow Climate Pact, § 21.

75 KlimaSeniorinnen v. Switzerland § 436.

76 Inter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, § 326.
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contributions which, ... when taken together,
are capable of achieving the temperature goal
of limiting global warming to 1.5°C above pre-

industrial levels.”””

The State’s role in a global crisis

The ECtHR also addressed the claim that,
whether or not one single country — in this case
Switzerland — follows what is required globally
to curtail the climate crisis, will not make any
substantial difference. But this line of argument
is firmly refuted by the Court, as it ‘considers
that a respondent State should not evade its re-
sponsibility by pointing to the responsibility of
other States, whether Contracting Parties to the
Convention [ECHR] or not.””® Indeed, as ‘the
global climate regime established under the UN-
FCCC,’ necessary for solving the climate crisis,
‘rests on the principle of common but differenti-
ated responsibilities and respective capabilities
of States,”” the ECtHR stresses how ‘[t]his posi-
tion is consistent with the Court’s approach in
cases involving a concurrent responsibility of
States for alleged breaches of Convention rights,
where each State can be held accountable for
its share of the responsibility for the breach in
question.”®® As the Court sums up, ‘given that
the [ECHR] Article 1 jurisdiction is principally
territorial, each State has its own responsibilities
within its own territorial jurisdiction in respect
of climate change.’8! This is reflected, as well, in
the 2025 Advisory Opinion of the IACHR, unan-

77 International Court of Justice, Obligations of States in
respect of Climate Change: Advisory Opinion, 23.7.2025,
§457.Af.

78 KlimaSeniorinnen v. Switzerland § 442.

7 Ibid. § 442.

80 Ibid. § 443; cf. M.S.S. v. Belgium and Greece (30696/09),
ECtHR 21.1.2011, §§ 264 and 367, and Razvozzhayev v.
Russia and Ukraine and Udaltsov v. Russia (75734/12,
2695/15 and 55325/15), ECtHR 19.11.2019, §§ 160-61 and
179-81.

81 KlimaSeniorinnen v. Switzerland § 443.
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imously holding that ‘States should incorporate
into their domestic legal framework the necessary
regulations to ensure the respect, guarantee and
progressive development of human rights in the
context of the climate emergency,’®* and in the
equally unanimous opinion of the ICJ, maintain-

ing that

States have a duty to prevent significant
harm to the environment by acting with due
diligence and to use all means at their dis-
posal to prevent activities carried out with-
in their jurisdiction or control from causing
significant harm to the climate system and
other parts of the environment, in accor-
dance with their common but differentiated

responsibilities and respective capabilities.®

The immediate threat of the nature crisis
The most fundamental question connected to
the nature crisis and human rights is whether
there is evidence of the adverse effects of this
crisis meeting that ‘certain threshold” required
in order to come in under the protection of the
right to private life, as identified and found in
the case with the effects of the climate crisis in
KlimaSeniorinnen v. Switzerland. As it is made
clear that the adverse effects of the climate crisis
pose both an immediate and future threat to the
right to private life, it becomes relevant to exam-
ine whether the current and future effects of the
nature crisis also threaten the right to private life
in a similar twofold manner.

When detailing how the climate crisis, on
the basis of cogent scientific evidence, already
infringes upon the right to private life, the EC-

tHR points to the crisis having ‘contributed to an

8 Inter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, § VIL.5, my emphasis.

8 International Court of Justice, Obligations of States in
respect of Climate Change: Advisory Opinion, 23.7.2025,
§ 457.B, my emphasis.
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increase in morbidity and mortality, especially
among certain more vulnerable groups,’® as it
is causing ‘various harmful phenomena such as
excessive heatwaves, droughts, excessive rain-
fall, strong winds and storms, which in turn give
rise to disasters such as wildfires, floods, land-
slides and avalanches.”®® The ITACHR and ICJ
sum up the current threat of the climate crisis to
human rights in a similar manner.% This climate-
induced increase in potentially life- and health-
threatening natural phenomena may, perhaps,
best be compared with how the nature crisis,
according to the World Health Organization
(WHO) and the Secretariat of the Convention
on Biological Diversity (CBD), already leads to a
number of apparently similarly potentially life-
and health-threatening phenomena. Of these, it
is probably most relevant to note how the nature
crisis ‘can destabilize ecosystems, promote out-
breaks of infectious disease, and undermine ...
protection from natural disasters.’®”

The question is, then, whether these conse-
quences of the nature crisis represent ‘a harmful
effect on a person,” in which the right to private
life is “adversely affected” at “a certain level of

severity’.%® Here one may also recall how the EC-

8t KlimaSeniorinnen v. Switzerland § 478.

8 Ibid. § 417.

8 Inter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, §§ 90-105; International Court of Justice, Ob-
ligations of States in respect of Climate Change: Advisory
Opinion, 23.7.2025, §§ 372-86.

8 World Health Organization and Secretariat of the Con-
vention on Biological Diversity (WHO and CBD), Con-
necting Global Priorities: Biodiversity and Human Health.
Geneva and Montreal: World Health Organization and
Secretariat of the Convention on Biological Diversity
2015, p. x; cf. p. xxxiv: The connection between the na-
ture crisis and conflicts is ‘established but incomplete’.
8 KlimaSeniorinnen v. Switzerland §§ 446, 514; cf.
di Sarno and Others v. Italy (30765/08), ECtHR 10.1.2012,
§ 80; Pavlov and Others v. Russia (31612/09), ECtHR
11.10.2022, § 59; Cigek and Others v. Turkey (44837/07),
ECtHR 4.2.2020, § 22; Yevgeniy Dmitriyev v. Russia
(17840/06), ECtHR 1.12.2020, § 32.
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tHR stresses that for falling within this thresh-
old “a harmful effect on a person” may be either
‘physical” or ‘mental’,* and includes the ‘ad-
verse effects not only on individuals’ health but
on their well-being and quality of life’”® and ‘the
risk of such effects.”!

Turning first to the various outbreaks of
endemic infectious diseases, which according
to the WHO and CBD are caused by the nature
crisis, one finds that the increase in morbidity
and mortality this has led to> seems to reflect
the general ‘increase in morbidity and mortal-
ity” caused by the climate crisis according to the
ECtHR. In this way, this particular adverse ef-
fect of the nature crisis appears to be well within
the threshold identified by the Court for what
constitutes a breach on the right to private life of
those affected.

The effects of how, according to the WHO
and CBD, the nature crisis generally undermines
the protection from life- and health-threatening
natural disasters seems similarly to reflect the
effects of how ‘various harmful phenomena’
caused by the climate crisis have given rise to
‘disasters such as wildfires, floods, landslides
and avalanches,” as stressed by the ECtHR.” The
way these adverse effects of the nature crisis ap-
parently mirror the effects of the climate crisis
indicates that these, too, meet the threshold of
severity of what constitutes the protection of
right to private life.

Looking, for instance, at the IPBES’s evalua-
tion of the current state of nature in Europe and
Central Asia, one may find that the well-being

and quality of life of many Europeans seem ad-

8 KlimaSeniorinnen v. Switzerland § 516; cf. Hardy
and Maile v. the United Kingdom (31965/07), ECtHR
14.2.2012, § 188; Cigek and Others v. Turkey (44837/07),
ECtHR 4.2.2020, § 22.

% KlimaSeniorinnen v. Switzerland § 435.

91 Tbid. § 437.

92 WHO and CBD 2015, supra note 87, pp. 130-31.

% KlimaSeniorinnen v. Switzerland § 417.
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versely affected or at risk of being so, by how
the “continuing decline in biodiversity has had
negative consequences for the delivery of many
ecosystem services over the last decades,” in-
cluding ‘habitat maintenance, pollination, regu-
lation of freshwater quantity and quality [and]
soil formation’.”* This also connects to how the
WHO and CBD, on a more general level, main-
tain that ‘[a]ll aspects of human wellbeing de-
pend on ecosystem goods and services, which in
turn depend on biodiversity.”*> Although not en-
tirely paralleled by the threats generated by the
climate crisis, these environmental harms caused
by the nature crisis still seem to pose risks within
the required “certain level of severity’,*® as they,
on a more general level, represent similar “se-
rious adverse effects’” on the ‘life, health, well-
being and quality of life,”” and ‘the risk of such
effects’® as various threats posed by the climate
crisis which infringe on the right to respect for

private life.

The long-term threats of the nature crisis

For possible long-term consequences of the cli-
mate and nature crises, as summed up by the
ECtHR, WHO, CBD, and IPBES, these seem to

reflect each other in the way both crises pose the

% Intergovernmental Science-Policy Platform on Bio-
diversity and Ecosystem Services (IPBES), The Regional
Assessment Report on Biodiversity and Ecosystem Services
for Europe and Central Asia. Bonn: Intergovernmental
Science-Policy Platform on Biodiversity and Ecosystem
Services 2018, p. xviii.

% WHO and CBD 2015, supra note 87, p. x.

% KlimaSeniorinnen v. Switzerland §§ 446, 514; cf.
di Sarno and Others v. Italy (30765/08), ECtHR 10.1.2012,
§ 80; Pavlov and Others v. Russia (31612/09), ECtHR
11.10.2022, § 59; Cigek and Others v. Turkey (44837/07),
ECtHR 4.2.2020, § 22; Yevgeniy Dmitriyev v. Russia
(17840/06), ECtHR 1.12.2020, § 32.

% KlimaSeniorinnen v. Switzerland §§ 435, 437.

% Ibid. §§ 435, 437; cf. Inter-American Court of Human
Rights, Advisory Opinion AO-32/25: Climate Emergency
and Human Rights, 29.5.2025, § 384; International Court
of Justice, Obligations of States in respect of Climate Change:
Advisory Opinion, 23.7.2025, § 381.
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most severe potential future threats. The IACHR
and the ICJ also refer to the escalating future
threat of the climate crisis, not least, through
their emphasis on intergenerational equity.”
Whereas the climate crisis, according to the EC-
tHR, means that “whole populations are, or will
be, affected,” and even ‘the basis for human live-
lihoods and survival’ is threatened in ‘the worst
affected areas’,'® the nature crisis, according to
WHO and CBD, represents ‘a fundamental risk
to the healthy and stable ecosystems that sustain
all aspects of our societies.”!’! In its 2022 report
on the state of biodiversity and ecosystem ser-
vices, the IPBES concludes that

Except in scenarios that include transfor-
mative change, negative trends in nature,
in ecosystem functions and in many of na-
ture’s contributions to people are projected
to continue to 2050 and beyond, due to the
projected impacts of increasing land-/and
sea-use change, exploitation of organisms

and climate change.!%

In the long term, there is the risk of the nature
crisis adversely affecting the right to private
life in a number of ways. Although the nature
crisis, according to the WHO and CBD, al-
ready ‘undermine[s] ... protection from natural
disasters,’19 the intensification of these effects
will further threaten the potential of natural sys-
tems ‘to reduce the incidence or impact of fire,
floods, landslides, waves, and other destructive
natural hazards,” as made clear by the [IPBES.1%

9 Inter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, §§ 309, 313; International Court of Justice, Ob-
ligations of States in respect of Climate Change: Advisory
Opinion, 23.7.2025, §§ 156-57.

100 KlimaSeniorinnen v. Switzerland § 417.

101 WHO and CBD 2015, supra note 87, p. x.

102 TPBES 2022, supra note 4, p. xx.

103 WHO and CBD 2015, supra note 87, p. x.

104 TPBES 2022, supra note 4, p. 349.

20

As‘more than 75 per cent of global food crop
types, including fruits and vegetables and some
of the most important cash crops, such as coffee,
cocoa and almonds, rely on animal pollination,”
the IPBES also points to how the ‘[p]rojected loss
of diversity of pollinators and alteration of their
communities generate risks for food security,
human health and ecosystem function.”’® This
particular threat of the nature crisis represents
another parallel to the adverse effects of the cli-
mate crisis, as the ECtHR in KlimaSeniorinnen v.
Switzerland, as well as the IACHR and the ICJ in
their 2025 Advisory Opinions, repeatedly point
to how the climate crisis threatens food security,
which is essential for the enjoyment of the right
to private life as well as other human rights.!%

Whereas the IPBES finds it ‘established but
incomplete’ that ‘[eJmerging infectious diseases
in wildlife, domestic animals, plants or people
can be exacerbated by human activities such
as land clearing and habitat fragmentation,”'"
the WHO and CBD refer more generally to
how biodiversity loss may “promote outbreaks
of infectious disease.”!® The more than 200 sci-
entific health journals similarly detail how the
‘changes in land use’, which ‘have forced tens
of thousands of species into closer contact [with
humans],” is “increasing the exchange of patho-
gens and the emergence of new diseases and
pandemics.”'” An intensified nature crisis in the
future will consequently further escalate these
risks. Although the origin of the COVID-19 pan-

105 TPBES 2022, supra note 4, pp. xiv, 667.

106 KlimaSeniorinnen v. Switzerland §§ 133, 136, 151, 155,
157, 175, 182, 251, 261; Inter-American Court of Human
Rights, Advisory Opinion AO-32/25: Climate Emergency
and Human Rights, 29.5.2025, §§ 89, 92, 93, 97, 101, 109,
124, 383, 416, 435, 438, 455, 508, 510, 597, 605, VIL.12; In-
ternational Court of Justice, Obligations of States in respect
of Climate Change: Advisory Opinion, 23.7.2025, §§ 1, 67,
78,197, 380, 393.

107 TPBES 2022, supra note 4, p. Xxvi.

108 WHO and CBD 2015, supra note 87, p. x.

199 Abbasi et al. 2023, supra note 3, p. 1604.
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demic is not firmly established, how this led to
the death, serious illness, and severe long-term
ailment of millions, in addition to extreme re-
strictions on the private life of the general public
in most countries in the world, offers an example
on how potential future epidemics caused by the
nature crisis may play out.

As also pointed out by the 200+ health jour-
nals, the nature crisis threatens how the bio-
sphere has always been ‘an important source
of medicines’, not least as ‘reduced diversity ...
constrains the discovery of new medicines.”''° To
what degree this may threaten the right to pri-
vate life in the future is indicated by the IPBES
detailing that ‘an estimated 4 billion people rely
primarily on natural medicines for their health
care and some 70 per cent of drugs used for can-
cer are natural or are synthetic products inspired
by nature.”t!

The 200+ health journals also emphasise
another increasingly more severe consequence
from the nature crisis, as ‘losing contact with the
natural environment and the declining loss in
biodiversity have both been linked to increases
in non-communicable, autoimmune, and in-
flammatory diseases and metabolic, allergic and
neuropsychiatric disorders.”!'? The IPBES simi-
larly points to the escalating threat connected to
the way ‘[n]ature underpins all dimensions of
human health and contributes to non-material
aspects of quality of life — inspiration and learn-
ing, physical and psychological experiences, and
supporting identities.” Although the ‘aggregated
value” of these dimensions ‘is difficult to quan-
tify,” they “are central to quality of life and cul-
tural integrity,’'3 and, thus, seems to represent

another way the nature crisis may increasingly

110 Abbasi et al. 2023, supra note 3, p. 1604.
HLTPBES 2022, supra note 4, p. xiv.
112 Abbasi et al. 2023, supra note 3, p. 1604.
NS TPBES 2022, supra note 4, p. xiv.
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affect the right to private life beyond the point
deemed acceptable by the ECtHR.

Summing up these main aspects empha-
sised by the IPBES, WHO, CBD, and the 200+
health journals, one finds that the long-term ef-
fects of the nature crisis threaten not only to pro-
foundly undermine so many of the most basic
fundaments of today’s society connected to the
right to private life but to put the general health
and well-being of large parts of the population
at risk. One may note, as well, that these long-
term consequences of the nature crisis also seem
to mirror how the ECtHR, IAHCR, and ICJ focus
on how a further escalated climate crisis rep-
resents a threat to ‘intergenerational equity’'!*
and ‘a disproportionate burden on future gen-
erations’.!”® There is, in this way, good reason to
hold that also the future environmental harms
that may be expected if the nature crisis further
escalates will cause ‘serious adverse effects” on
‘life, health, well-being and quality of life, "' and
“the risk of such effects’!” equally within the re-
quired ‘certain level of severity’!!® as the adverse

effects from an escalating climate crisis.

114 Tnter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, § 313; International Court of Justice, Obliga-
tions of States in respect of Climate Change: Advisory Opin-
ion, 23.7.2025, §§ 156-57.

115 KlimaSeniorinnen v. Switzerland § 549.

116 Thid. § 435, 437.

N7 Tbid. §§ 435, 437; cf. Inter-American Court of Human
Rights, Advisory Opinion AO-32/25: Climate Emergency
and Human Rights, 29.5.2025, § 384; International Court
of Justice, Obligations of States in respect of Climate Change.
Advisory Opinion, 23.7.2025, § 381.

18 KlimaSeniorinnen v. Switzerland §§ 446, 514; cf.
di Sarno and Others v. Italy (30765/08), ECtHR 10.1.2012,
§ 80; Pavlov and Others v. Russia (31612/09), ECtHR
11.10.2022, § 59; Cigek and Others v. Turkey (44837/07),
ECtHR 4.2.2020, § 22; Yevgeniy Dmitriyev v. Russia
(17840/06), ECtHR 1.12.2020, § 32.
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Nature crisis and relationship of causation
As with the climate crisis, there is a number of
aspects underlining the causal relationship be-
tween the adverse effects the nature crisis may
have on the private life of those within a State’s
jurisdiction and the action or lack of action by
the State.

First of all, it has been established that the
nature crisis is an actual anthropogenic phenom-
enon and not the result of natural changes. Here
one may turn to the general scientific consensus
established by extensive research on this matter.
Similar to how the ECtHR, IACHR, and IC]J all
agree on the basis of cogent scientific evidence,
that ‘it is a matter of fact that there are suffi-
ciently reliable indications that anthropogenic
climate change exists,”'"” there is no serious dis-
agreement on the nature crisis being an equally
global phenomenon that has been set about by
human activity. As summarised by the IPBES:
‘Nature across most of the globe has now been
significantly altered by multiple human drivers,
with the great majority of indicators of ecosys-
tems and biodiversity showing rapid decline.”'?

That ‘multiple human drivers’ are the cause
of the ‘rapid decline” constituting the nature cri-
sis'?! is exactly that which demonstrates that the
States are “in control of the causes’ of this crisis
— just as is the case with the climate crisis. It is
through the lack of proper regulation of these
human drivers that States have brought about
the nature crisis, and it is through the proper
regulation, or lack of such regulation, that the
nature crisis may either be reduced, contained,

or further exacerbated, similar to how ‘the ab-

119 KlimaSeniorinnen v. Switzerland § 436; cf. Inter-
American Court of Human Rights; Advisory Opinion AO-
32/25: Climate Emergency and Human Rights, 29.5.2025,
§§ 45-50, 182; International Court of Justice, Obligations
of States in respect of Climate Change: Advisory Opinion,
23.7.2025, §§ 293, 437.

120 IPBES 2022, supra note 4, p. xv, my emphasis.

121 TPBES 2022, supra note 4, p. xv, my emphasis.
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sence of resolute action by States” may lead to
the climate crisis “progressing to the point of be-
ing irreversible and disastrous.”?* In this way,
one may identify what seems to be a ‘legally
relevant relationship of causation” between the
nature crisis and ‘State actions or omissions’,
parallel to that of the climate crisis.!?

Just as the ECtHR maintains ‘that States are
aware of’ the climate crisis ‘and capable of taking
measures to effectively address it,'1* the same is
the case with the nature crisis through a paral-
lel relationship of causation and international
engagement. As the very existence of the vari-
ous international agreements demonstrates how
States have acknowledged the current and fu-
ture threat of the climate crisis and their respon-
sibility for this, one must note that this is also the
case with the great majority of States in regard of
the current and future threat of the nature crisis
and their responsibility for this. This is seen in
how these States, for instance, have ratified the
Convention on Biological Diversity (CBD), are
members of the IPBES system, and have adopt-
ed the United Nations Sustainable Development
Goals. Similar to how Hani Taghavi points out
that in the matter of the climate crisis, the ECtHR
has followed up how ‘states have already limited
their own margin of appreciation through their
international commitments and must be held
accountable to their own standards,’!?® there is
reason to expect that the Court may find States
equally accountable to their international com-
mitments in regard of the nature crisis.

One may here, as Anna Hoffmann, also turn
to how the ECtHR in KlimaSeniorinnen v. Swit-
zerland indicates that although ‘[jludicial inter-
vention, including by this Court, cannot replace

or provide any substitute for the action which

122 KlimaSeniorinnen v. Switzerland § 478.
123 [bid. § 478.

124 Thid. § 436.

125 Taghavi 2025, supra note 7, p. 323.
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must be taken by the legislative and executive
branches of government,” the States” failure to
halt the climate crisis may be an example of how
‘democracy cannot be reduced to the will of the
majority of the electorate and elected represen-
tatives, in disregard of the requirements of the
rule of law.”1?® This may be held to be the case,
as well, with the States’ failure to halt the nature

crisis.

Obligations related to interrelation
between the nature and climate crises

As the adverse effects of the nature crisis on
the right to private life and the relationship of
causation between the nature crisis and State ac-
tions seem parallel to that of the climate crisis,
the question is whether it is possible to identify
more detailed State obligations in regard of the
nature crisis similar to those identified in regard
of the climate crisis. A possible point of depar-
ture in this matter may be to look more closely at
how the nature and climate crises are insepara-
bly tied to each other. Indeed, as the nature crisis
threatens certain ecosystems which are impera-
tive for containing climate change, it may lead to
the exacerbation of the climate crisis.

Whereas the State parties of the UNFCCC
are ‘[a]ware of the role and importance in ter-
restrial and marine ecosystems of sinks and res-
ervoirs of greenhouse gases,”'? the IPBES details
how ‘[m]arine and terrestrial ecosystems, are the
sole sinks for anthropogenic carbon emissions,
with a gross sequestration of 5.6 gigatons of car-
bon per year,” something which is ‘the equiva-
lent of some 60 per cent of global anthropogenic
emissions.”'? This is, moreover, not only about

absorbing future emissions. If the ability of the

126 KlimaSeniorinnen v. Switzerland § 478; cf. Hoffmann
2024, supra note 7, p. 166.

127 United Nations Framework Convention on Climate
Change, preamble.

128 JPBES 2022, supra note 4, p. xiv, cf. 215.
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ecosystems to function as carbon sinks is fur-
ther reduced, a significant part of the immense
quantities of CO, already stored in these natural
systems may return into the atmosphere.'” As
summed up by the WHO and CBD, such altera-
tions of ecosystems “alter the capacity of carbon
sinks and thus further increase the risks of cli-
mate change.”13

As containing the climate crisis, in this way,
is absolutely dependent on, to a certain degree,
containing the nature crisis, one must note that
itis only as long as ‘internationally anchored tar-
gets and commitments” are met in regard of the
climate crisis, that each State in KlimaSeniorin-
nen v. Switzerland is “accorded a wide margin of
appreciation” in “their choice of means, includ-
ing operational choices and policies adopted’.!3!
When keeping the nature crisis from reaching the
point where ecosystems lose their current abil-
ity as carbon sinks is absolutely imperative ‘in
order to meet internationally anchored targets
and commitments’ of the climate crisis, whether
or not to prioritise the nature crisis and its role
in the climate crisis, thus, seems to fall outside
the “‘wide margin of appreciation” given by the
ECtHR to the States in order to check the climate
crisis. Instead, it apparently becomes impossible
for a State to treat the containment of the nature
crisis as just one of several aspects connected to
the climate crisis, which may or may not be pri-
oritised. In order to follow up what is required
to keep the climate crisis from going against the
right to respect for private life, it seems, instead,
absolutely necessary to keep the nature crisis
from reaching the point where ecosystems lose
their current ability to absorb and preserve CO..

If the nature crisis escalates to the point that

marine and terrestrial ecosystems lose their abil-

122 WHO and CBD 2015, supra note 87, p. 322.
130 WHO and CBD 2015, supra note 87, p. 38.
131 KlimaSeniorinnen v. Switzerland § 543.
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ity to absorb and store anthropogenic carbon
emissions at about the same level as today, this
will make it impossible to keep these emissions
within the limits the ECtHR maintains are re-
quired to preserve the right to private life. The
potential future threats represented by the na-
ture crisis, in this way, connect to all the threats
posed by the climate crisis to the right of private
life. In this way one may recognise what seems
like a clearly defined obligation of the States in
regard of the nature crisis directly connected to
the obligations identified by the ECtHR in re-
gard of the climate crisis. If a State does not do
what is required in order to conserve the ability
of its ecosystems to preserve carbon emissions,
it contributes not only to it being impossible to
keep climate change within the required 1.5° C
limit but also to the climate crisis ‘progressing to
the point of being irreversible and disastrous, '3
something which appears to represent a viola-
tion of the right to private life in accordance with

ECtHR in KlimaSeniorinnen v. Switzerland.

The nature crisis and minimum
obligations

As the State obligations following from the in-
terrelation between the climate crisis and the
nature crisis and its effect on ecosystems as car-
bon sinks do not connect to the totality of the
nature crisis, the question becomes whether it
is possible to identify further detailed obliga-
tions of the State. One most fundamental fac-
tor for what may constitute State obligations is
that cogent scientific evidence provided by the
IPBES, WHO, and CBD, shows that the nature
crisis already has about the same degree of ad-
verse effects on the right to private life, as the
climate crisis. If this means that the effects of the
nature crisis already are as incompatible with the

protection of the right to private life as those of

132 Thid. § 478, cf. §§ 104-20.
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the climate crisis, the States seem to be obliged
to take measures to reduce the environmental
harm leading to these adverse effects. Although
to what degree the States will have to lessen the
causes of these effects entails further discussion,
that the States are absolutely required to reduce
this in some way, nevertheless, makes preserving
nature in its current state an absolute minimum
obligation for the States in regard of the nature
crisis. States, quite simply, have to contain the
already existing environmental harm which
equals the nature crisis.

Turning to the international commitments
undertaken by most States in regard of the na-
ture crisis, one will find the same principles of
containing and reducing environmental harm,
and thus also the same absolute minimum goal
of preserving nature in its current state. Looking
at the CBD, one will see that Article 8 requires
that

[e]ach Contracting Party shall, as far as pos-
sible and appropriate, ... (d) promote the
protection of ecosystems, natural habitats
and the maintenance of viable populations
of species in natural surroundings [and] ...
(f) rehabilitate and restore degraded ecosys-
tems and promote the recovery of threat-
ened species, inter alia, through the devel-
opment and implementation of plans or

other management strategies.'

In the Aarhus convention, the State parties are
‘affirming the need to protect, preserve and im-
prove the state of the environment’.!* The UN-
FCCC similarly demands that all Parties shall

133 Convention on Biological Diversity, Article 8. My em-
phasis.

134 Convention on Access to Information, Public Partici-
pation in Decision-making and Access to Justice in Envi-
ronmental Matters (Aarhus Convention), preamble, my
emphasis.
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[plromote sustainable management, and
promote and cooperate in the conservation
and enhancement, as appropriate, of sinks
and reservoirs of all greenhouse gases not
controlled by the Montreal Protocol [on
Substances that Deplete the Ozone Layer],
including biomass, forests and oceans as
well as other terrestrial, coastal and marine

ecosystems.!®

This formal commitment of the States to protect
and improve ‘marine and terrestrial ecosystems’
is also found in the Paris Agreement requiring
that ‘Parties should take action to conserve and
enhance, as appropriate, sinks and reservoirs of
greenhouse gases. 13

When the United Nations Human Rights
Committee in its General Comment on the right
to life observes that ‘[e]nvironmental degrada-
tion, climate change and unsustainable develop-
ment constitute some of the most pressing and
serious threats to the ability of present and future
generations to enjoy the right of life,'**” the im-
plication is, once again, that the environment in
its current state must not only be preserved but
improved.

In the face of the already adverse effects of
the nature crisis, it seems like a State obligation
to contain the nature crisis may also follow from
the general requirement set by the ECtHR ‘“when
examining cases involving environmental issues
under Article 8 — the right to private life: ‘States
have a positive obligation to put in place the rel-
evant legislative and administrative framework

designed to provide effective protection of hu-

135 United Nations Framework Convention on Climate
Change, § 4.1.d, my emphasis.

136 Paris Agreement, § 5.1, my emphasis.

137 UN Human Rights Committee, General Comment
No. 36: Article 6: Right to Life (CCPR/C/GC/36), 3.9.2019,
§ 62, my emphasis.
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man health and life.”!3® In a number of rulings
dealing with various environmental hazards, the
Court has similarly made it clear that a State’s
failure to protect the ‘right to enjoy a healthy and
protected environment” may be a breach of the
right to respect for private life in accordance with
the article 8 of ECHR.!® The very absence of ‘a
healthy and protected environment” may, thus,
already be contrary to the right to private life.
When seeing the present adverse effects of
the nature crisis in connection with the IACHR
holding that ‘[i]t is evident that preservation of
the vital equilibrium of the ecosystem that en-
ables the life of all species — including ours — on
the planet, constitutes a condition sine qua non
for the enforceability of all the human rights
recognized by international law, and immedi-
ately of the rights to life, integrity, health, and
non-discrimination,” one finds that at least pre-
serving nature at its current state again seems to
be necessary for upholding these rights.!*® The
same appears to be the case when the ICJ] main-
tains ‘that a clean, healthy and sustainable envi-
ronment is a precondition for the enjoyment of
many human rights, such as the right to life, the
right to health and the right to an adequate stan-
dard of living, including access to water, food

and housing." 14!

138 KlimaSeniorinnen v. Switzerland § 538; cf. Tatar v.
Romania (67021/01), ECtHR 27.1.2009, § 88; di Sarno and
Others v. Italy (30765/08), ECtHR 10.1.2012, § 106; Jugheli
and Others v. Georgia (38342/05), ECtHR 13.7.2017, § 75.
139 T4tar v. Romania (67021/01), ECtHR 27.1.2009, § 112;
cf. Ledyayeva, Dobrokhotova, Zolotareva and Romashi-
na v. Russia (53157/99, 53247/99, 53695/00 and 56850/00),
ECtHR 26.10.2006, § 110; Giacomelli v. Italy (59909/00),
ECtHR 2.11.2006, § 78; Budayeva and Others v. Russia
(15339/02, 21166/02, 20058/02, 11673/02 and 15343/02),
ECtHR 20.03.2008, § 113.

140 Tnter-American Court of Human Rights, Advisory
Opinion AO-32/25: Climate Emergency and Human Rights,
29.5.2025, § 293.

141 International Court of Justice, Obligations of States in
respect of Climate Change: Advisory Opinion, 23.7.2025,
§ 393.



Nordisk miljérattslig tidskrift 2025:2
Nordic Environmental Law Journal

As the adverse effects of the nature crisis in
regard of the right to private life already seem to
be at about the same level as those of the climate
crisis and will, with the current policies, escalate,
one may find that States, which have not acted in
good time and in an appropriate and consistent
manner regarding the devising, development
and implementation of the relevant legislative
and administrative framework necessary in
order to contain the nature crisis, may have ex-
ceeded their margin of appreciation and failed
to comply with their positive obligations to pre-
serve the right to private life of those within their
jurisdiction. This gives reason for holding that
failing to implement what is required to contain
the nature crisis may represent a violation of the
right to private life in accordance with the stan-
dards set by the ECtHR in KlimaSeniorinnen v.

Switzerland.

The nature crisis and further obligations

As we have seen, there is a number of interna-
tional agreements holding that the States have
to not only contain but reduce the various com-
ponents of the nature crisis. Whereas the CBD
requires contracting States to ‘rehabilitate and
restore degraded ecosystems and promote the
recovery of threatened species,’'*? the UNFCCC
and the Paris Agreement hold that States must
‘enhance’ terrestrial and marine ecosystems in
their function as carbon sinks.!*3 In the Aarhus
Convention, the State parties similarly are ‘af-
firming the need to protect, preserve and improve

the state of the environment’.14*

142 Convention on Biological Diversity, Article 8f, my em-
phasis.

143 United Nations Framework Convention on Climate
Change, § 4.1.d; Paris Agreement, 12.12.2015, § 5.1, my
emphasis.

144 Convention on Access to Information, Public Partici-
pation in Decision-making and Access to Justice in Envi-
ronmental Matters (Aarhus Convention), preamble, my
emphasis.
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But contrary to the basic obligation to con-
tain the nature crisis, it is not equally self-evident
how one may quantify to what degree the na-
ture crisis must be reduced in order not to violate
the right to private life. Based on scientifical as-
sessment of the nature crisis, there are, however,
certain internationally anchored agreements of-
fering defined targets for restoring the earth’s
biospheres to a healthy level, which may mirror
how the ECtHR, IACHR, and IC] require each
State to have a climate policy aimed at net CO,
neutrality and the 1.5° C limit.!"*® The Decision
adopted by 196 States at COP15 of the CBD in
2022 offers one such clearly defined goal for re-

ducing the nature crisis. Here these States to

Ensure and enable that by 2030 at least
30 per cent of terrestrial and inland water
areas, and of marine and coastal areas, es-
pecially areas of particular importance for
biodiversity and ecosystem functions and
services, are effectively conserved and man-
aged through ecologically representative,
well-connected and equitably governed
systems of protected areas and other ef-
fective area-based conservation measures,
recognizing indigenous and traditional ter-
ritories, where applicable, and integrated
into wider landscapes, seascapes and the
ocean, while ensuring that any sustainable
use, where appropriate in such areas, is ful-
ly consistent with conservation outcomes,
recognizing and respecting the rights of in-
digenous peoples and local communities,

including over their traditional territories.!4

145 KlimaSeniorinnen v. Switzerland § 543; Inter-Ameri-
can Court of Human Rights, Advisory Opinion AO-32/25:
Climate Emergency and Human Rights, 29.5.2025, § 326; In-
ternational Court of Justice, Obligations of States in respect
of Climate Change: Advisory Opinion, 23.7.2025, § 457.A f.

146 Secretariat Convention Biological Diversity (CBD),
Decision Adopted by the Conference of the Parties to the Con-
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The 120 State parties of the High Ambition Co-
alition for Nature and People accordingly ‘aims
to deliver upon the global deal to protect 30% of
the planet’s land and 30% of the ocean by 2030,
as ‘agreed upon at COP15."'% One may also note
that EU Regulation 2024/1991 on nature restora-
tion obliges all members of the European Union
to “put in place effective and area-based restora-
tion measures with the aim to jointly cover, as a
Union target, throughout the areas and ecosys-
tems within the scope of this Regulation, at least
20% of land areas and at least 20% of sea areas by
2030, and all ecosystems in need of restoration
by 2050.148

Common for all these targets, is that they of-
fer a clearly defined percentage tied to a territo-
rial dimension to the requirements in the CBD,
UNFCCC, and the Paris Agreement to ‘reha-
bilitate’, ‘restore’, ‘enhance’, and ‘improve’ eco-
systems.

As all these goals are generally based on a
scientific consensus on a territorial approach be-
ing necessary in order to reduce the main driv-
ers of the nature crisis as required by the CBD,
UNFCCC, and the Paris Agreement, these agree-
ments may represent a basis for holding that cer-
tain quantified territorial obligations are neces-
sary in order to protect the right to private life
against the environmental threats of the nature
crisis. However, as the ECtHR holds that recent
development of scientific knowledge means that
the State obligations in regard of the climate cri-
sis have to be more severe than the ‘well below

2°C above pre-industrial levels” required in the

vention on Biological Diversity: Montreal, Canada, 7-19 De-
cember 2022, Target 3.

147 High Ambition Coalition for Nature and People,
The HAC for Nature and People Story. hacfornatureand-
people.org/the-hac-for-nature-people-story (accessed
17.5.2025).

148 Regulation (EU) 2024/1991 of the European Parlia-
ment and of the Council of 24 June 2024 on Nature Res-
toration and Amending Regulation (EU) 2022/869, § 1.2.
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Paris Agreement,'* a human rights body may
find that, in light of the development of scien-
tific knowledge, the required target should not
be exactly identical with that established in these
agreements involving the Contracting Parties.

As the climate and the nature crises affect the
right to private life in a similar manner, it seems
likely that each State has its own responsibilities
within its own territorial jurisdiction in respect
of the nature crisis, parallel to what the ECtHR,
IACHR, and IC] maintain is the case concerning
the climate crisis.”™ Consequently, if there really
is a territorial requirement connected to the na-
ture crisis and the right to private life, this prob-
ably means that each and every contracting State
will be obliged to see to that at least the general
required percent of its own particular total land
and sea areas must be preserved in its natural
state.

As the adverse effects of the nature crisis in
regard of the right to private life already seem
to be at about the same level as those of the cli-
mate crisis, one may find that States, which have
not acted in good time and in an appropriate
and consistent manner regarding the devising,
development and implementation of the rel-
evant legislative and administrative framework
necessary in order to reduce the nature crisis by
preserving a certain percent of their land and
sea areas in accordance with what is consid-
ered necessary by cogent scientific consensus,
may have exceeded their margin of appreciation
and failed to comply with their positive obliga-
tions to preserve the right to private life of those

within their jurisdiction. In this way there may

199 KlimaSeniorinnen v. Switzerland § 106; Paris Agree-
ment, § 2.1.

150 KlimaSeniorinnen v. Switzerland § 443; Inter-Ameri-
can Court of Human Rights, Advisory Opinion AO-32/25:
Climate Emergency and Human Rights, 29.5.2025, § VILS5;
International Court of Justice, Obligations of States in
respect of Climate Change: Advisory Opinion, 23.7.2025,
§ 457.B.
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be reason for holding that failing to implement
what is required to reduce the nature crisis may
represent a violation of the right to private life in
accordance with the standards set by the ECtHR

in KlimaSeniorinnen v. Switzerland.
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Klimatet i konstitutionen: nagra tankar om
klimatkonstitutionalism i Sverige*

Gustav Stenseke Arup**

Abstract
In recent years, Sweden has experienced a climate policy rollback, contributing to an estimated 7% increase
in CO; emissions in 2024. This development has unfolded despite Sweden’s climate-related obligations under
domestic, EU, and international law. The article examines the tension between the government’s insufficient
climate policies and its legal commitments through the lens of constitutional law. Drawing on international
research on climate constitutionalism and theories of interlegality, it adopts a process-oriented perspective to
trace how Sweden’s climate commitments give rise to constitutional norms through dynamic, relational, and
indeterminate processes.

The analysis suggests that the rollback is not due to an absence of constitutional provisions on climate ob-
ligations. Rather, as constitutional meaning emerges through interrelated legal, political, and social-ecological
processes, the effectiveness of climate constitutionalism depends not on any particular form but on its capacity

to shape climate policy in practice.

Keywords: Klimatkonstitutionalism, klimatrétt, interlegalitet, processfilosofi

1. Inledning for att folja Parisavtalet.> Det klimatpolitiska ra-
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Sveriges tidigare ambition att vara ett interna- kat att regeringens politik driver pa utslappsok-
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CO2-Budgets for Sweden (Carbon Budget Briefing Note 1,

* The article is an outcome of the project Klimatet i kon- 2022).

stitutionen: om de konstitutionella ramarna for den offentliga 3 C Hermansson m fl, Klimatpolitiska ridets rapport 2023
maktens klimatarbete i Sverige funded by the Faculty of (Rapport nr 6, Klimatpolitiska radet 2023); A Persson
Arts and Social Sciences at Karlstad university (Dnr HS m.fl., Klimatpolitiska rddets rapport 2024 (Rapport nr 7, Kli-
2024/1290). I would like to thank the anonymous revie- matpolitiska radet 2024); A Persson m fl, Klimatpolitiska
wer for their valuable comments and constructive feed- rddets rapport 2025 (Rapport nr 8, Klimatpolitiska raddet
back, which have greatly improved the manuscript. (2025); Naturvardsverket, ‘Sveriges utslapp och upptag
** Senior lecturer in jurisprudence at Karlstad business av vaxthusgaser’ (hdmtad 7 augusti 2025) https://www.
school, Karlstad university. naturvardsverket.se/data-och-statistik/klimat/sveriges-
1T Ergon, R Hildingsson och M Karlsson, "Exploring a utslapp-och-upptag-av-vaxthusgaser/; Naturvards-
green Swedish model: Coinciding and contradictory in- verket, Skrivelse 2024-04-12, underlag till regeringens
terests on a just climate transformation in Sweden’ (2025) klimatredovisning 2024 (irendenummer NV-03980-23);
54 Ambio 1237. prop. 2025/26:1 Bilaga 4.

29



Nordisk miljérattslig tidskrift 2025:2
Nordic Environmental Law Journal

och omsvangningen har uppmarksammats i in-
ternationella medier.*

Ambitionssankningen sker trots att Sverige
genom saval svensk lagstiftning som internatio-
nell ratt och EU-ratt forbundit sig till ambitiosa
klimatpolitiska mal.> Fram till 2023 hade Sve-
rige ett Overskott i forhallande till utslappsma-
len i EU:s ansvarsfordelningsforordning (ESR).®
Prognoser i klimatredovisningen for statsbud-
geten 2025/26 visar att utslappen efter 2024 lig-
ger Over den minskningsbana som kravs, vilket
innebar att overskottet snabbt dts upp och att
Sverige nu ser ut att missa malen f6r 2030.” Sam-
tidigt har nettoupptaget av koldioxid i markan-
vandningssektorn minskat kraftigt, vilket gor att
Sverige dven ser ut att fa ett stort underskott i
forhallande till EU:s klimatmal f6r markanvand-
ning (LULUCF).® Europadomstolen har visat att

4 Europeiska Kommissionen, COM(2024)627, Recom-
mendation on Economic, Social, Employment, Structural and
Budgetary Policies of Sweden (2024); OECD, Environmental
Performance Reviews: Sweden 2025; The Guardian, 'Swe-
dish government faces backlash after slashing climate
budget’ (21 September 2023) https://www.theguardian.
com/world/2023/sep/21/swedish-government-faces-
backlash-after-slashing-climate-budget/; Inside Climate
News, ‘Sweden retreats from environmental commit-
ments’ (3 August 2025) https://insideclimatenews.org/
news/03082025/sweden-retreats-from-environmental-
commitments/.

5> Klimatlagen (SFS 2017:720); Riksdagens klimatmal
(Riksdagsskrivelse 2016/17:320); Parisavtalet (2015)
FENTS 6 ILM 286; FN:s ramkonvention om klimatforand-
ringar (UNFCCC) 1771 UNTS 107; EU:s klimatpaket:
Forordning (EU) 2021/1119 om klimatlag; Forordning
(EU) 2018/842 om ansvarsfordelning; Forordning (EU)
2018/1999 om LULUCEF; Direktiv 2003/87/EG om ut-
slappshandel; Ovriga relevanta EU-forordningar och di-
rektiv: Direktiv 2018/2001/EU om framjande av anvand-
ning av energi fran fornybara kallor; Direktiv 2012/27/
EU om energieffektivisering; Férordning (EU) 2019/631
om utsldpp fran personbilar och latta lastbilar; Férord-
ning (EU) 2014/94 om infrastruktur {or alternativa brans-
len; Férordning (EU) 2023/1805 om férnybara och kol-
dioxidsnala brénslen for sjotransport; Forordning (EU)
2023/2405 om hallbar lufttransport.

¢ Prop. 2025/26:1 Bilaga 4, 23-24.

7A.a.

8 A.a. 25-27.
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Europakonventionen forpliktar konventionssta-
terna att vidta rimliga atgarder for att motverka
klimatférandringarna och enligt 1 kap. 2 § 3 st.
regeringsformen ska det allmédnna framja en
hallbar utveckling som leder till en god milj6 for
nuvarande och kommande generationer.” EU-
domstolen och Europadomstolen har sanktions-
mojligheter om det konstateras att Sverige bry-
ter mot sina forpliktelser och dven den svenska
hogsta domstolen (HD) har uttalat att de skulle
kunna prova en talan mot den svenska staten an-
gaende dess klimatarbete.!

Regleringar med konstitutionell betydelse
pa klimatomradet saknas alltsa inte men verkar
inte hindra riksdag och regering fran att driva
politik som bidrar till hogre koldioxidutslapp.!!
I den har artikeln fokuserar jag pa den ovan be-
skrivna kontrasten mellan regeringens otillrack-
liga klimatpolitik och kraven i klimatregleringar
med konstitutionell betydelse och diskuterar
vad diskrepansen mellan dem innebar for kli-
matet i den svenska konstitutionen. Snarare an
att ge en heltackande bild av gallande ratt an-
vander jag exempel pa klimatregleringar med

konstitutionell betydelse for att diskutera hur

? Verein KlimaSeniorinnen Schweiz and Others v. Swit-
zerland (Grand Chamber, European Court of Human
Rights), Application No. 53600/20, judgment of 9 April
2024.

10 HD beslut i mal O 7177-23 (Auroramalet). Aven om de
inte sagt ndgot om sannolikheten for att en sddan talan
skulle kunna vara framgangsrik.

11 'Nagot regeringen verkar bli allt mer 6ppen med. I
DN 20/9 2025 sade EU-minister Jessica Rosencrantz ”att
na vara klimatmal som det ser ut just nu skulle kréva
en kraftigt hojd reduktionsplikt och kraftigt minskad
skogsavverkning. Det &r inte ett alternativ for den har
regeringen.” Sverige vddjar till EU - vill ha sankta kli-
matkrav pa skogen, Dagens Nyheter (19 september
2025) https://www.dn.se/sverige/sverige-vadjar-till-eu-
vill-ha-sankta-klimatkrav-pa-skogen/. Det innebar dock
inte att riksdag och regering helt struntar i de klimat-
relaterade regelverken. Miljomalsberedningen ar tex.
Overens om att ambitionsnivan i klimatarbetet ska hallas
intakt och att klimatmalen for 2030 inte ska sankas, se
SOU 2025:107.
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de konstitutionella klimatkraven skapas genom
forandringar i, och sammanvavningar mellan,
konstitutionella rattskallor med olika ursprung.
Med avstamp i den internationella klimatkon-
stitutionella forskningen och i teoribildningen
kring interlegalitet undersoker jag de konstitu-
tionella ramarna for klimatarbetet fran ett pro-
cessorienterat perspektiv. Genom att utga fran
konstitutionens komplexitet forsoker jag arti-
kulera nyansskiftningar i olika normers funk-
tioner och spara processer som kan justeras for
att gynna klimatarbetet. Ett syfte ar att forsoka
hitta ett sprak for att beskriva de klimatrela-
terade konstitutionella normerna bortom dis-
tinktionen bindande/icke-bindande. Fokuset i
undersokningen ar framforallt pa forandringar
och relationer mellan nagra centrala regleringar.
Att béttre forsta hur klimatarbetet paverkas av
nu gallande klimatregleringar bor vara en forut-
sattning for att kunna anvanda konstitutionella
argument progressivt i klimatarbetet.

Artikeln inleds med en kort diskussion
kring begreppet konstitution. Déarefter foljer en
oversikt 6ver nagra diskussioner som forts inom
rattsvetenskaplig forskning om miljokonstitutio-
nalism, klimatkonstitutionalism och inom den
svenska miljorattsvetenskapen. Jag analyserar
sedan den svenska konstitutionella klimatratten
utifran ett processorienterat perspektiv genom
att gora nedslag i vissa centrala regleringar och
diskutera dem utifran begreppen férandring, re-
lation och obestambarhet. Artikeln avslutas med
nagra reflektioner kring miljo- och klimatkonsti-
tutionalismens potential och behovet av ytter-

ligare forskning.

2. Konstitutionen, miljon och klimatet

2.1 Konstitution

Som beskrevs i inledningen regleras den svens-
ka klimatrétten i flera rattskallor med skiftande
tyngd, ursprung och konstitutionell betydelse.

Eftersom artikelns fokus ligger pa konstitutio-
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nella aspekter vill jag inledningsvis redogora
for nagra teoretiska utgangspunkter gallande
begreppet konstitution som ligger till grund for
den senare analysen i artikeln.

Aven om Sverige saknar ett dokument som
kallas konstitution &r det inte ovanligt att or-
det anvands som ett samlingsbegrepp for vara
grundlagar och andra normer med konstitutio-
nell betydelse.!? Ett begrepp som ofta anvands
pa ett liknande sétt &r forfattning.!® I den har ar-
tikeln har jag valt att anvanda termen konstitu-
tion eftersom det ar det begrepp som anvands
i den internationella litteraturen om miljokon-
stitutionalism och klimatkonstitutionalism och
aven tydligare knyter an till internationell ratts-
vetenskaplig litteratur om konstitutionell teori,
folkrétt och komparativ ratt.!* Det dr ocksa ett
tydligare begrepp &n forfattning, eftersom for-
fattning ocksa anvands som ett samlingsbegrepp
for juridiska regler generellt."

En distinktion kan goras mellan konstitutio-
nen i formell mening och konstitutionen i mate-
riell mening.!® Den formella konstitutionen be-

star av de dokument som formellt gor ansprak

12 Ge t.ex. I Mattsson och O Petersson, ‘Makten over
politikens spelregler’ i I Mattsson och O Petersson
(red.), Svensk forfattningspolitik (Studentlitteratur 2022,
6:e uppl.) 20-21.

13 Aa.

14 Se t.ex. L Collins, The Ecological Constitution: Refram-
ing Environmental Law (Routledge 2021); ] Jaria-Manzano
och S Borras (red.), Research Handbook on Global Climate
Constitutionalism (Edward Elgar Publishing 2019); M
Niehaus, Global Climate Constitutionalism “from below”:
The Role of Climate Change Litigation for International Cli-
mate Lawmaking (Springer Nature 2023).

15 J Nergelius, Svensk Statsritt (Studentlitteratur 2022,
5:e uppl.) 23.

16 Se t.ex. H Kelsen, Den rena rittsliran, 6vers. U Bindrei-
ter (Thales 2008) 257. Olika rattsvetare har anvéant andra
begrepp for att artikulera skillnaden mellan konstitutio-
nen i formell mening och i ndgon bredare betydelse. For
en Oversikt, se R Bellamy och ] King, "Introduction: Of
Constitutions and Constitutional Theory’ i R Bellamy
och ] King (red.), The Cambridge Handbook of Constitutio-
nal Theory (Cambridge University Press 2024).
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pa att utgora konstitutionen, medan den mate-
riella konstitutionen bestar av alla de normer,
skrivna som oskrivna, som har konstitutionell
betydelse genom att de reglerar utovandet av
den offentliga makten.!” I materiellt avseende
har alla lander en konstitution, oavsett om den
ar nedskriven i ett specifikt dokument som kal-
las konstitution eller inte.!® I Sveriges materi-
ella konstitution ingar darmed dven exempelvis
riksdagsordningen och vallagen, grundlaggan-
de réttsprinciper, konstitutionell sedvana och
kultur, men &dven regleringar fran EU och andra
internationella organ som i praktiken paverkar
utévandet av den offentliga makten. Aven hur
konstitutionella aktorer forhaller sig till, tolkar
och anvander konstitutionella regler, liksom den
legitimitet deras agerande uppbar, far betydelse
for Sveriges materiella konstitution. En konsti-
tution ar alltsd dynamisk snarare an statisk och
dartill tatt sammankopplad med samhallsut-
vecklingen i stort.”

Aven om man ofta beskriver konstitutioner
som bundna till en viss nation, dr de dven mer
eller mindre forbundna med fenomen och fore-
teelser bortom nationalstaten.”’ Inte minst intra-
det i EU och Europakonventionens 6kande bety-

delse har paverkat utformningen och tolkningen

7M Derlén, ] Lindholm och M Naarttijarvi, Konstitutio-
nell riitt (Wolters Kluwer 2025 uppl. 3) 29. For en 6versikt,
se Bellamy och King (n 16).

18 Begreppet materiell konstitution har d@ven anvéants pa
ett betydligt bredare och mer marxistiskt influerat satt,
se M Goldoni och M. A. Wilkinson, (red.) The Cambridge
handbook on the material constitution (Cambridge Univer-
sity Press 2023). I den har artikeln utgar jag fran den
betydelse av materiell konstitution som Mattias Derlén
m.fl. anvander i deras omfattande larobok Konstitutio-
nell rétt, se (n 17). Mattsson och Petersson (n 12) ger ut-
tryck for en liknande forstaelse. Darmed har jag under
skrivandet heller inte haft for avsikt att spara konstitu-
tionens materialitet pa ett mer nymaterialistiskt satt.

19 Derlen m.fl. (n 17) 30.

20 For en intressant bok i amnet, se G Teubner, Constitu-
tional Fragments: Societal Constitutionalism and Globaliza-
tion (Oxford University Press 2012).
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av regeringsformen men ocksa dess konstitu-
tionella funktion, betydelse och forfattningskul-
turen generellt.?! Det hér dr en utveckling som
Sverige delar med manga andra ldnder i varlden
och atminstone sedan 1950-talet har det darfor
inom den internationella rattsvetenskapen pa-
gatt en diskussion om hur den internationella
ratten och dess forhallande till nationell ratt kan
forstas pa ett mer integrerat satt.”> Med begrepp
som transnationell ratt, rattspluralism, interle-
galitet, interaktiv rattsbildning, och entangled
legalities, har réatten undersokts post-nationellt,
som en mer horisontellt integrerad helhet, dar
juridiken formas pa olika platser men inte nod-
vandigtvis i en pa férhand given normhierarki.?

Centralt for de hér teoribildningarna ar
idén om att varldens rattssubjekt vid varje givet
tillfalle paverkas av en pluralitet av normer av
olika ursprung.?* Pa grund av interlegaliteten i
var globaliserade varld paverkas de nationella
juridiska rationaliteterna av influenser fran
manga olika hall samtidigt utan att det alltid gar

att sdga exakt vilka normer som gor vad i sam-

2L O Wilske, 'Regeringsformen och forfattningskulturen’
i A Jonsson Cornell, M Ruotsi, Caroline Taube och O Wil-
ske (red.) De lege 2024: Regeringsformen 50 ar 19742024
(Iustus forlag 2024). Se @ven A Jonsson Cornell, 'Inled-
ning’ i A Jonsson Cornell (red.), Komparativ konstitutionell
rétt (Iustus 2020 3:e uppl.). For en detaljerad genomgang
av hur innehallet i regeringsformen paverkats direkt och
indirekt, se K Ahman, Regeringsformen och Europarit-
ten (Norstedts Juridik 2023).

22 T Klabbers, ‘Dystopian legalities: A reply to Nico
Krisch” (2022) 20 International Journal of Constitutional
Law 507. For en noggrann genomgang av konstitutionell
pluralism och sammanvavningen mellan nationell och
Overstatlig ratt, se C Lebeck, De konstitutionella grinserna
for tillimpning av dverstatlig ritt: en komparativ studie (Jure
2019). Se sarskilt kapitel 3.

B For en 6versikt, se N Walker, ‘Legalising inter-legality’
(2022) 1 European Law Open 216. Se aven A Hultqvist,
‘Internationell interaktiv rattsbildning i skatteratten’
[2014] Skattenytt 77.

2+ P S Berman, Global Legal Pluralism: A Jurisprudence of
Law Beyond Borders (Cambridge University Press 2012).
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manhanget.”> Snarare 4n att besta av samman-
vdgningar av normer fran separata rattskallor
skapas rattsliga argument och rationaliteter i re-
lationerna mellan rattskallorna.?® Pa samma sétt
formas réttskallor i sin tur av relationer mellan
andra kallor och fenomen. Vad som uppfattas
som separata normer ar snarare virvlar i samma
flode, meta-stabila former som blir till i relatio-
nerna med varandra. Normerna karaktariseras
alltsa inte bara av sina relationer, de konstitueras
av dem.? Att forsta rattsreglers sammanvavning
genom dess influenser, hur de tillkommit i ge-
mensamma processer eller hur de tillampas med
referenser till varandra, blir ddrmed en sorts ef-
terhandskonstruktion som forvisso kan anvan-
das i ett juridiskt resonemang men som inte kan
gora ansprak pa att beskriva en egentlig histo-
risk verklighet. I avsnitt 3 har jag inspirerats sar-
skilt av de har skolbildningarna och anvéander
dem for att forsta relationaliteten som praglar
svenska klimatregleringar med konstitutionell

betydelse.

2.2 Milj6 och konstitution

Konstitutionens fundamentala betydelse i ratts-
systemet och i samhallsbygget innebér att pro-
gressiva konstitutionella normer har en sarskild
potential att paverka miljon i en positiv rikt-

ning.?® I takt med att miljéfragor fatt allt mer

2B de Sousa Santos, 'Law: A Map of Misreading. Toward
a Postmodern Conception of Law’ (1987) 14 Journal of
Law and Society 279. Se ocksa bidragen i P S Berman
(red.) The Oxford Handbook of Global Legal Pluralism (Ox-
ford Academic 2020).

26 N Krisch (red.), Entangled Legalities Beyond the State
(Cambridge University Press 2021); N Krisch, 'Entang-
led Legalities in the Postnational Space’ (2022) 20 Inter-
national Journal of Constitutional Law 476.

7 ] Klabbers och G Palombella (red.), The Challenge of
Inter-Legality (Cambridge University Press 2019).

2D R Boyd, The Environmental Rights Revolution: A Glo-
bal Study of Constitutions, Human Rights, and the Envi-
ronment (University of British Columbia Press 2011); C
Jeffords och L Minkler, 'Do Constitutions Matter? The
Effects of Constitutional Environmental Rights Provi-
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uppmarksamhet har darfor d@ven miljorelaterade
konstitutionella normer 6kat globalt de senaste
50 aren.?”’ Miljorelaterade regler aterfinns nu i
manga konstitutioner varlden 6ver och det se-
naste decenniet har ett stort antal miljorelaterade
rattsprocesser med konstitutionella argument
drivits globalt.?® I takt med att det konstitutio-
nella intresset for miljofragor okat och miljokri-
serna eskalerat har forskningsfalten miljokonsti-
tutionalism och klimatkonstitutionalism vuxit
fram 3!

Sam Bookman har kategoriserat miljo-
konstitutionalismfaltet i tre inriktningar.?> Den

forsta inriktningen bestar av forskning som

sions on Environmental Outcomes’ (2016) 69 Kyklos 294;
A Cepparulo, G Eusepi och L Giuriato, "Can Constitu-
tions Bring About Revolutions? How to Enhance De-
carbonization Success’ (2019) 93 Environmental Science
& Policy 200; C Jeffords, ‘On the Relationship Between
Constitutional Environmental Human Rights and Sus-
tainable Development Outcomes’ (2021) 186 Ecological
Economics 107049.

» S Bookman, ‘Demystifying Environmental Constitu-
tionalism’ (2024) 54 Environmental Law 1.

%0 Se https://ecojurisprudence.org/ hamtad 2025-08-07.
31T R May och E Daly, Global Environmental Constitu-
tionalism (Cambridge University Press 2015); L J Kotzé,
Global Environmental Constitutionalism in the Anthropocene
(Bloomsbury Publishing 2016); ] R May och E Daly, Judi-
cial Handbook on Environmental Constitutionalism (United
Nations Environment Programme 2017); ] C Gellers, The
Global Emergence of Constitutional Environmental Rights
(Routledge 2017); L K Weis, "Environmental Constitutio-
nalism: Aspiration or Transformation?” (2018) 16 Inter-
national Journal of Constitutional Law 836; ] R May och
E Daly (red.), Implementing Environmental Constitutiona-
lism: Current Global Challenges (Cambridge University
Press 2018). ] Sohnle, Le Constitutionnalisme Environne-
mental: Quel Impact sur les Ordres Juridiques? (Peter Lang
Verlag 2019); L Collins, The Ecological Constitution: Refra-
ming Environmental Law (Routledge 2021); T Cadman,
M Hurlbert och A C Simonelli (red.), Earth System Law:
Standing on the Precipice of the Anthropocene (Routledge
2021); D Amirante och S Bagni (red.), Environmental Con-
stitutionalism in the Anthropocene: Values, Principles and Ac-
tions (Routledge 2022); M Murcott, Transformative Envi-
ronmental Constitutionalism (Brill 2022); P D Burdon, The
Anthropocene: New Trajectories in Law (Routledge 2023);
Bookman (n 29).

32 Bookman (n 29).
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undersoker hur redan existerande konstitutio-
ner kan anvandas och utdkas i en progressiv
riktning. Det kan handla om att underséka hur
miljo-réattigheter eller miljorelaterade principer
kan inkluderas i befintliga grundlagar eller om
att utveckla strukturer som kan framja priori-
teringen av miljofragor pa konstitutionell niva.
Den hér inriktningen tdcker darmed in den
forskning pa naturens- och djurs rattigheter som
syftar till att utveckla befintliga konstitutioner
snarare &n omdana dem i grunden. Aven den
pagaende utvidgningen av manniskorattsliga
ramverk som renderat en mangd rattsfall na-
tionellt saval som internationellt, liksom andra
former av strategiska processforingar, dr en
del av den har inriktningen.?® En andra inrikt-
ning utgors av forskning som foresprakar mer
teknokratiska losningar, dar utgdngspunkten ar
att miljoproblem bor hanteras av experter sna-
rare dn i de representativa demokratiska syste-
men. I Sverige dr kanske den mest tongivande
foresprakaren for den har inriktningen Torbjorn
Tannsjo.3* I praktiken &r det har mer séllan en
uttalad position utan mer ett strdk som finns i
varierande utstrackning i den miljokonstitutio-
nella litteraturen. En tredje inriktning utgors av
skolbildningar med mer radikala ansprak pa att

omforma de konstitutionella systemen helt.* Ett

3 For en Oversikt, se t.ex. S Varvastian, Human Rights Ap-
proaches to Planetary Crises: From Climate Change to Plastic
Pollution (Routledge 2025).

3 T Téannsjo, From Despotism to Democracy: How a World
Government Can Save Humanity (Springer Nature 2023).
% Se tex. Kotzé (n 31); K Anker, P D Burdon, G Garver,
M Maloney och C Sbert (red.), From Environmental to Eco-
logical Law (Routledge 2020); A Grear, E Boulot och I D
Vargas-Roncancio, Posthuman Legalities: New Materialism
and Law Beyond the Human (Edward Elgar Publishing
2021); L ] Kotzé m.fl., "Earth System Law: Exploring New
Frontiers in Legal Science’ (2022) 11 Earth System Gover-
nance 100126; Burdon (n 31); F Fleurke, M Leach, H Lin-
dahl, P Paiement, M Petersmann och H Somsen, 'Con-
stitutionalizing in the Anthropocene’ (2024) 15 Journal
of Human Rights and the Environment 4; C Rodriguez-
Garavito (red.), More Than Human Rights: An Ecology
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aterkommande argument i den har litteraturen
ar att rddande rattsliga paradigm utgor rattsliga
fundament i de system som skapat miljokriser-
na. For att komma till rdatta med miljokriserna
behovs fundamentala systemférandringar och
de rattsliga paradigmen behover darfor bytas
ut.* Den har inriktningen inkluderar posthuma-
nistisk forskning och vissa mer radikala delar av
rorelserna kring djurs réttigheter och naturens
rattigheter savél som en flora av forslag pa nya
rattsliga paradigm sasom ecological law, earth
system law, earth law och earth jurisprudence.?”

En gemensam utmaning for de tva senare
inriktningarna handlar om hur man kan uppna
demokratisk legitimitet for teknokratiska eller
paradigmforandrande konstitutionella 16sning-
ar.3® Det folkliga stodet har inte bara principiell
betydelse utan dr ocksa en forutsattning for att
losningarna 6verhuvudtaget ska kunna uppsta,
implementeras och vara effektiva. Teknokratiska
och paradigmforandrande l6sningar saknar ofta
forankring i de materiella villkoren som skapar
miljokriserna och de konflikter som blockerar
mer progressiva losningar.* Samtidigt ar det
onekligen sa att nuvarande konstitutionella 16s-
ningar administrerat den acceleration av miljo-
kriser som vi sett de senaste femtio aren. En
viktig utmaning for miljokonstitutionalism som
forskningsfalt handlar darfér om hur man kan
konstruera konstitutionella 16sningar som har
verklig effekt i miljoarbetet samtidigt som de ar
realistiskt genomforbara och kan fa demokratisk

legitimitet.

of Law, Thought and Narrative for Earthly Flourishing
Human Rights (NYU Law & MOTH 2024).

% G Stenseke Arup, ‘Négra tankar om rétten i antropo-
cen’ (2023) 4(178) Retfeerd: Nordisk Juridisk Tidsskrift
9-25; G Stenseke Arup, ‘'Tankar om en proaktiv miljo-
rattsvetenskap: En kritisk analys av Earth System Law’
(2023) 1 Nordisk miljorattslig tidskrift 7.

% For en dversikt, se Burdon (n 31).

% Stenseke Arup (n 36).

% Burdon (n 31).
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Inom den svenska miljorattsvetenskapliga
diskursen har Staffan Westerlund, och de som
i hans efterfoljd anvant den miljoréttsliga me-
toden, pa ett liknande sitt argumenterat fOr att
rattsordningen atminstone inte bor bidra till att
forstora de ekologiska fundamenten for var ci-
vilisation.*’ De senaste aren har Yaffa Epstein
tillsammans med andra rattsvetare i flera artik-
lar utvecklat en position som bryggar paradigm-
forandrande miljokonstitutionalism med miljo-
konstitutionalism som strévar efter att utvidga
nuvarande ramverk. De argumenterar exempel-
vis fOr att saval EU-rdtten som svensk ratt redan
innehéller inslag av naturens- och djurs rattighe-
ter och att vi redan kan vara inne i ett paradigm-
skifte.#! Att forandra konstitutionella paradigm
kraver darfor inte nodvandigtvis radikala brott
med nuvarande system. utan kan handla om att
arbeta fOr att accelerera pagaende paradigmskif-

ten som redan har relativt stort folkligt stod.*?

2.3 Klimatkonstitutionalism
Klimatkonstitutionalism ar ett relativt nytt be-
grepp som har borjat sprida sig i vad som kan-

ske kan kallas ett eget forskningsfalt.*> Begrep-

40 For en oversikt, se G Stenseke Arup, Entangled Law: A
Study of the Entanglement of Wolves, Humans, and Law in
the Landscape (Karlstad University Studies 2021) 77-92.
41 C Gardelli, Y Epstein och C Zetterberg, 'Naturens
skydd for sin egen skull i svensk rétt” (2024) 182(4) Ret-
feerd: Nordisk Juridisk Tidsskrift 61; Y Epstein och E Ber-
net Kempers, "Animals and Nature as Rights Holders in
the European Union’ (2023) 86 The Modern Law Review
1336; Y Epstein och H Schoukens, ’A Positivist Approach
to Rights of Nature in the European Union’ (2021) 12
Journal of Human Rights and the Environment 205.

“2'Y Epstein, ] V Lopez-Bao och ] Bruskotter, 'Most EU
Residents Support Rights of Nature Laws’ [2024] Nord-
isk Miljorattslig Tidskrift 123.

4 J Jaria-Manzano och S Borras (red.), Research Hand-
book on Global Climate Constitutionalism (Edward Elgar
Publishing 2019); N S Ghaleigh, 'Climate Constitutio-
nalism of the UK Supreme Court’ (2021) 33 Journal of
Environmental Law 441; M Nyka, 'Climate Change as
a Challenge to Constitutional Values: Toward Climate
Change Constitutionalism” i Encyclopedia of Contemporary
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pet anvands framforallt for att beskriva den
okade betydelsen av konstitutionella argument
i klimatarbetet, internationellt saval som natio-
nellt. Hittills har 11 lander inkluderat klimatrela-
terade normer i sina skrivna konstitutioner och
manga har implementerat annan klimatlagstift-
ning med mer eller mindre konstitutionell bety-
delse.* Konstitutionella argument har ocksa bli-
vit allt vanligare i internationella och nationella
klimatprocesser.*® For en del forskare verkar kli-
matkonstitutionalism ocksa beteckna en vision

eller en forhoppning om att den internationella

Constitutionalism (Cham: Springer International Publis-
hing 2021); P Viola, Climate Constitutionalism Momentum:
Adaptive Legal Systems (Springer Nature 2022); M Nie-
haus, Global Climate Constitutionalism “from below”: The
Role of Climate Change Litigation for International Climate
Lawmaking (Springer Nature 2023). D W de Carvalho och
R S M da Rosa, 'Climate Constitutionalism as a Foun-
dation for Climate Litigation in Latin America’ (2024) 16
Journal of Human Rights Practice 71. A Cepparulo och L
Giuriato, ‘Constitutionalizing the Fight Against Climate
Change: Insights from France’ (2024) 157 Environmental
Science & Policy 103756.

4N S Ghaleigh, ] Setzer och A Welikala, "The Complexi-
ties of Comparative Climate Constitutionalism’ (2022)
34 Journal of Environmental Law 517; Viola (n 43); Cep-
parulo och Giuriato (n 43). I Europa har den sortens kli-
matramverk som vi har i Sverige och i EU fatt ett relativt
stort genomslag, se S L Nash, D Torney och S Matti, "Cli-
mate Change Acts: Origins, Dynamics, and Consequen-
ces’ (2021) Climate Policy, 21(9), 111.

4 Se t.ex. Verein KlimaSeniorinnen Schweiz and Oth-
ers v. Switzerland (Grand Chamber, European Court of
Human Rights), Application No. 53600/20, judgment of
9 April 2024; Greenpeace Nordic och Natur og Ungdom
v. Kungariket Norge (Hoyesterett, 22 januari 2020); Stich-
ting Urgenda v. Nederland, ECLI:NL:HR:2019:2007,
Bund fiir Umwelt und Naturschutz Deutschland e.V.
und Solarenergie Forderverein Deutschland v die Bun-
desregierung, BVerfGE 157:30; WZW Klimatzaak v Bel-
gien et al. 2021/AR/1589, 2022/AR//637/, 2022/AR891;
HD beslut i mal O 7177-23. Fér en noggrann versikt, se
M Jacobsson, "Medborgarnas majligheter att fora talan i
domstol mot staten i miljopolitiska fragor’ [2025] 7 Sv]T.
Se dven A Hellner, Klimatprocesser i Europa: rittigheter un-
der fordndring (Sieps Rapport 2024:3epa). For en dan mer
fordjupad diskussion, se Niehaus (n 43) och C Rodrigu-
ez-Garavito (red.) Litigating the Climate Emergency: How
Human Rights, Courts, and Legal Mobilization Can Bolster
Climate Action (Cambridge University Press 2022).
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klimatratten ska utvecklas till en global konsti-
tution med reell makt 6ver klimatpolitiken 6ver
hela planeten.* Aven inom den svenska milj6-
rattsvetenskapen har klimatfragors konstitutio-
nella betydelse diskuterats en hel del.¥

Hittills har en stor del av den rattsveten-
skapliga diskussionen kring klimatkonstitutio-
nalism praglats av rattighetsdiskurser och an-
viandandet av strategisk processforing.*® Aven
den svenska klimatkonstitutionella diskursen
har framforallt handlat om strategisk process-
foring och ménskliga rattigheter.* Réttigheter
och domstolsprocesser ar viktiga verktyg men
den konstitutionella rétten ar betydligt bredare
an sa. Fokuset pa klimatprocesser inom miljo-
ratten har darfor kritiserats for att utgora en for
snav forstdelse av den konstitutionella klimat-
ratten och for att ge en alltfér optimistisk bild av

domstolsprocessernas betydelser for klimatarbe-

46 Se t.ex. bidragen i Jaria-Manzano och Borras (n 43).

47 ] Ebbesson, 'Klimatprocesser mot staten — runt om
i vérlden och i Sverige’ [2020] Juridisk tidskrift 106; A
Hellner, ‘Klimatrelaterad strategisk processfoéring: Ne-
derlandska Urgenda, norska Klimasgksmalet och svens-
ka Preemraff i ett jamforande perspektiv’ [2020] Forvalt-
ningsrattslig tidskrift 401; H Hallgren och P Larsdotter
Thiel, Naturlagen: om naturens rittigheter och méinniskans
mojligheter (Volante 2022); A Hellner och Y Epstein, "Al-
location of Institutional Responsibility for Climate Chan-
ge Mitigation: Judicial Application of Constitutional En-
vironmental Provisions in the European Climate Cases
Arctic Oil, Neubauer, and 1’Affaire du siecle’ (2023) 35
Journal of Environmental Law 207; ] Darpd, "Aurora —
morgonrodnad for klimatprocessen i Sverige? Om for-
eningen Auroras stimning av staten for bristande klima-
tarbete’ (24 February 2023) JP Miljonet; C Olsen Lundh,
’Aldre kvinnor, klimat och juridik’ [2024] Nordisk miljo-
rattslig tidskrift 65, M Dahlén och V Enkvist, ‘Rights of
Nature meets the Swedish Constitution” [2024] 2 Nord-
isk miljorattslig tidskrift 13; Gardelli m.fl. (n 38); C H Eh-
renkrona, ‘Utvidgningen av manskliga rattigheter — en
uppgift for dvervakningsorgan och domstolar eller for
lagstiftaren?” [2024] 10 Svensk Juristtidning 123; G Frisk
Norin och A Rogalska Hedlund, “Alla maste ta sitt an-
svar for uppréatthallandet av grundldggande rattigheter
och effektiva klimatatgarder’ [2025] 2 Svensk Juristtid-
ning 56; Hellner (n 45).

48 Ghaleigh m.fl. (n 44).

4 Se (n 47).
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tet i stort.” Klimatramverk av det slag som finns
i EU och Sverige fyller exempelvis en mangd
mer indirekta funktioner.’! De har inte minst va-
rit viktiga verktyg for att integrera klimataspek-
ter inom fler politikomraden.” Den symboliska
effekten av klimatramverket i Sverige verkar ha
bidragit till att klimataspekter prioriteras hogre
inom politiken, sdval som i ndringslivet och i
sambhallet i stort.”® Institutionaliseringen av kli-
matplaner, klimatredovisningar och expertrad
med uppdrag att aterkommande granska kli-
matpolitiken garanterar en viss kvalitet i besluts-
underlagen i klimatpolitiken. Transparensen gor
det dven enkelt for forskare, media och allman-
het att f6lja utvecklingen.®* Sammantaget kan
klimatramverken, aven om de inte blir foremal

for rattsprocesser, dairmed bidra till att skapa bra

0 Ghaleigh m.fl. (n 44). E Fisher, 'Telling Meaningful
Stories About Climate Change and Public Law’ (2024)
37 Journal of Environmental Law 1; J Bétaille och G
Chapron, 'KlimaSeniorinnen case: Climate change legal
scholarship needs empiricism, not hype” (2025) 4 PLOS
Climate e0000589.

51 Se t.ex. S Eskander och S Fankhauser, '"Reduction in
Greenhouse Gas Emissions from National Climate Le-
gislation” (2020) 10 Nature Climate Change 750; SL Nash
och R Steurer, "Taking Stock of Climate Change Acts in
Europe: Living Policy Processes or Symbolic Gestures?’
(2019) 19 Climate Policy 1052; S L Nash, D Torney och
S Matti, ‘Climate Change Acts: Origins, Dynamics, and
Consequences’ (2021) 21 Climate Policy 1111.

52 S Matti, C Petersson och C Soderberg, 'The Swedish
Climate Policy Framework as a Means for Climate Po-
licy Integration: An Assessment’ (2021) 21 Climate Policy
1146; I Bailey, R Nutkins och T H J Inderberg, 'The An-
choring Effect of Climate Change Acts: A Policy Streams
Analysis of Ireland’s Climate Act Reform” (2023) 24 Cli-
mate Policy 396; K Kulovesi, S Oberthiir, H van Asselt
och A Savaresi, 'The European Climate Law: Strengthe-
ning EU Procedural Climate Governance?’ (2024) 36
Journal of Environmental Law 23.

% Matti m.fl. (n 52); Ergon m.fl. (n 1); M Karlsson,
‘Sweden’s Climate Act — Its Origin and Emergence’
(2021) 21 Climate Policy 1132.

5 A Romson och K Forsbacka, 'The Swedish Climate Po-
licy Framework Including the Climate Act’ i T Muinzer
(red.), National Climate Change Acts — The Emergence,
Form and Nature of National Framework Climate Legis-
lation (Hart Publishing 2020).
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forutsattningar for progressiv klimatpolitik och

till att gora det svarare for regering och riksdag

att skala ned sina klimatambitioner.>I artikeln

The complexities of climate constitutionalism beskri-

ver Ghaleigh m.fl. tre primédra funktioner som

de menar att konstitutioner kan fylla i klimat-

arbetet:

1. Fastsla statens ataganden med anledning av
klimatférandringarna

2. Etablera ett multi-nodalt institutionellt nat-
verk som samverkar och arbetar effektivt for
att uppna atagandena.

3. Artikulera de bredare principer som ska styra
de réttsliga ramverk och policies som tas fram
av lagstiftaren och myndigheterna i det insti-

tutionella natverket.>®

Den hér bredare forstaelsen for vad klimatkon-
stitutionalism &ar korrelerar vdl med den kon-
stitutionella utgangspunkt jag lade fram i av-
snitt 2.1. Istéllet for att se konstitutionen som ett
dokument som styr klimatpolitiken med bin-
dande regler som sedan kan provas i en domstol
verkar den konstitutionella ratten vara mer likt
ett moln av interagerande normer som samver-
kar med sin omgivning och paverkar klimatpoli-
tiken pa olika satt. En viktig forutsattning for att
utveckla den svenska konstitutionella klimatréat-
ten ar darfor att undersoka vilka relationer och
processer som skapar nuvarande klimatkonsti-
tutionella former och analysera hur de skulle

kunna utvecklas i en mer progressiv riktning.

3. Klimatet i den svenska konstitutionen
3.1 Introduktion

I artikelns inledning konstaterades att det finns
en mangd klimatregleringar med konstitutionell
betydelse i Sverige, att regeringens klimatpolitik

de senaste aren drivits delvis i strid med dessa

% Se prop. 2016/17:146 s. 44.
% Ghaleigh m.fl. (n 44).
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regleringar, men att det dn sa lange ar ovisst
vilken betydelse det har for eventuella rattspro-
cesser mot den svenska staten. Samtidigt som
klimatregleringarna inte har hindrat regeringen
fran att driva en politik som okar Sveriges koldi-
oxidutsldapp verkar de heller inte vara helt me-
ningslosa.”” Snarare &dn att styra, beskriva eller
reglera den offentliga maktutévningen verkar
de konstitutionella kraven paverka det konstitu-
tionella klimat som beslutsprocesserna befinner
sig i.

I det hdr avsnittet undersoker jag klimat-
regleringarnas betydelse i det konstitutionella
klimatet i Sverige med hjalp av nagra process-
filosofiskt inspirerade idéer. Utgangspunkten
for processfilosofi ar att verkligheten i grunden
ar dynamisk och bestar av interrelaterade pro-
cesser som ger upphov till det vi uppfattar som
stabila objekt.® I analysen av de konstitutionella
klimatregleringarnas dynamik har jag sarskilt
inspirerats av det processfilosofen Thomas Nails
kallar rdrelsens filosofi och utgatt fran koncepten
forandring, relation och obestambarhet.” Med
hjélp av dessa koncept diskuterar jag i de f6l-
jande avsnitten nagra centrala klimatregleringar
med konstitutionell betydelse. Koncepten kor-
relerar vdl med de idéer om konstitutionen som

foranderlig och relationell som jag diskuterade i

57 Se (n 11) och avsnitt 2.3.

%8 J Seibt, "Process Philosophy’ i E N Zalta och U Nodel-
man (red.), The Stanford Encyclopedia of Philosophy (Spring
2024 Edition, Stanford University Press). Det star dar-
med i motsats till atomistiska, partikularistiska, eller
andra typer av substansbaserade ontologier, som utgar
fran att verkligheten i grunden bestéar av ting. Aven om
processfilosofi sdllan varit ett dominerande paradigm
har det en lang historia i filosofihistorien som borjar
redan med Herakleitos Panta rei. Under 1900-talet har
begreppet framforallt kommit att forknippas med Alfred
North Whitehead. Processontologiska idéer har dock
dven haft stor, och vaxande, betydelse inom diverse ve-
tenskapsgrenar som geologi, geografi, biologi, fysik och
antropologi.

% T Nail, The Philosophy of Movement: An Introduction
(University of Minnesota Press 2024).



Nordisk miljérattslig tidskrift 2025:2
Nordic Environmental Law Journal

avsnitt 2.1 och bor darfor fungera som adekvata
teoretiska verktyg for att forsta den konstitutio-

nella betydelsen av klimatregleringar i Sverige.

3.2 Forandringar
En grundldggande processfilosofisk utgangs-
punkt dr att det som framtrdder som stabilt
skapas och uppratthalls genom kontinuerliga
forandringar.®* Aven nagot som uppfattas som
ett fast objekt konstitueras darmed i grunden av
forandringar. En méanniskokropp uppratthalls
till exempel av miljarder olika biologiska och
kemiska processer men dven en sten uppratt-
halls av olika kvantfysiska och fysiska proces-
ser.®! Alla till synes stabila fenomen &r ocksa i
sig sjdlva stadda i kontinuerlig férandring. Min
kropp aldras, stenen vittrar sonder eller krossas
av inlandsis eller liknande. Pa sa satt kan man
tanka att alla objekt konstrueras av forandringar
samtidigt som de som helheter dr inne i mer eller
mindre snabba forandringsprocesser.
Applicerat i en rattsvetenskaplig diskurs
kan denna processontologiska utgangspunkt
anvandas som ett verktyg for att skifta perspek-

tivet fran rittens varande till rattens blivande.®?

0 Seibt (n 58).

> Om ménniskokroppen som interrelaterade processer,
se P Ball, How life works (Picador 2023). Generellt om en
processfilosofisk forstdelse for biologi, se D ] Nicholson
och ] Dupré (red.) Everything flows: Towards a proces-
sual philosophy of biology (Oxford University Press
2018). For en relationell och process-orienterad ingang
till kvantfysik, se C Rovelli, Den relationella tolkningen av
kvantfysiken, 6vers. Per Svensson (Fri tanke 2022).

2 Om ritten som standigt blivande, se E Bjorling, Ritts-
tillimpningens tystnad — En rittsvetenskaplig narratologisk
studie om argumentation och rittsliga uttryck inom civilpro-
cessen (Avh. Goteborgs universitet 2017). Se aven H Gus-
tafsson, Dissens — om det rittsliga vetandet (Tustus Forlag
2021 2:a uppl.). Liknande processorienterade perspektiv
har dven utvecklats i flera avhandlingar vid juridiska
institutionen vid Goteborgs universitet det senaste de-
cenniet, se t.ex. M Bruncevic, Fixing the shadows: access to
art and the legal concept of the cultural commons (Goteborgs
Universitet 2014); ] Kall, Converging Human and Digital
Bodies: Posthumanism, Property, Law (Goteborgs universi-
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Istallet for att rekonstruera en rittsregel genom
att systematisera, analysera och tolka gallande
ratt, blir det relevant att undersoka vilka forand-
ringar som bidrar till att uppratthalla de rattsliga
monster och former som vi uppfattar som gal-
lande ratt. De konstitutionella klimatreglerna
bor darmed forstas som ansamlingar av forand-
ringsprocesser som i sig sjdlva dr stadda i kon-
tinuerlig forandring snarare dn som en samling
stabila regleringar som férandras ibland.

Det har processfilosofiska perspektivet lig-
ger i linje med den konstitutionellrattsliga ut-
gangspunkten som diskuterades i avsnitt 2.1, att
konstitutionen ar stadd i konstant forandring.
Utgangspunkten &r alltsa att en paragraf inte har
en stabil betydelse som forandras ibland utan
att betydelsen befinner sig i en kontinuerlig for-
andringsprocess. Ett exempel skulle kunna vara
1 kap. 2 § 3 st. regeringsformen, som anger att
det allmédnna ska framja en héllbar utveckling
som leder till en god miljo fér nuvarande och
kommande generationer. Stycket adderades ar
2002 till en paragraf som infordes 1976 och da
ansags vara ett icke bindande malsattningsstad-
gande.®® Dess betydelse blev en omdiskuterad
frdga inom rattsvetenskapen och s& smaningom
har den kommit att anvéndas sporadiskt i prax-

is som tolkningsprincip nar inneborden av en

tet 2017); K Wejstal, At the Border: EU Law, Asylum and the
Spatialities of Fundamental Rights (Goteborgs universitet
2024).

6 Prop. 1975/76:209, t.ex. s. 32 ddr en distinktion gors
mellan 1 kap. 2 § regeringsformen som malsattnings-
stadgande och 2 kap. regeringsformen som bindande. Se
dven prop. 2001/02:72 s. 15 och O Nyman, 'Regerings-
formens malsédttningsstadganden’ (1984), 4-6 Forvalt-
ningsrattslig tidskrift 289 och A-S Lind, Sociala rittighe-
ter i fordndring — En konstitutionellrittslig studie (Uppsala
universitet 2009) 439. For en pedagogisk oversikt, se P
Bremdal, ’Ar RF 1 kap. 2 § bara tomma ord?: Nagra tan-
kar om malsittningsstadgandet i RF” i K Ahman (red.),
Regeringsformen 40 dr 1974-2014, De lege, Arsbok 2014,
(Iustus forlag 2014) 40-41.
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rattsregel ar oklar.**I forarbetena till &ndringen
2002 angavs att stycke 3 ska kunna ”“aberopas
och fa betydelse som tolkningsdatum for hur
ett annat aberopat lagrum skall tillampas, t.ex.
pa ett miljovanligt satt”.> Carl Lebeck har visat
att utvecklingen lett till att “en del av RF 1:2 har
kommit att bli en princip for tolkning av offent-
ligrattsliga bestammelser som uttrycker betydel-
sen av skyddet for den enskildes handlingsfrihet
och darmed i sista hand den enskildes frihet att
sjalv styra sitt liv inom rattsordningens ramar” .%
Betydelsen av paragrafen tycks alltsd ha skif-
tat ndgot over tid. Den klimatkonstitutionella
rorelsen pa nationell och internationell niva
skulle potentiellt kunna innebéra att paragrafen
sa smaningom far en dn mer framtradande roll
utan att den &ndras rent formellt.®”

Pa ett liknande satt kan riksdagens klimat-
politiska ramverk och den svenska klimatlagen
forstds som ansamlingar av forandringsproces-
ser vars betydelser skiftar dver tid.® Aven om
de inte tillhor rikets grundlagar, och kan @ndras
snabbt av riksdagen genom beslut med enkel

majoritet, har de konstitutionell betydelse efter-

6 Se t.ex. RA 1987 ref. 160, RA 1988 ref. 79, HFD 2014
not 65, Hogsta domstolens dom den 17 april 2014 (T 602-
13), HFD 2018 not 6, HFD 2018 ref. 7, NJA 2019 s. 969
och NJA 2020 s. 3. Paragrafen har ocksa anvants i en del
JK- och JO-beslut, se ] Hirschfeldt, 'Forfattningens karn-
virden — symbolik, politik och juridik’ i K Ahman (red.),
Regeringsformen 40 dr 1974-2014, De lege, Arsbok 2014
(Iustus forlag 2014). For en oversikt over den réttsveten-
skapliga diskussionen, praxis och JO-beslut se C Lebeck,
"Mellan malsittningsstadgande och tolkningsprincip —
nagot om RF 1:2" (2023) 3 SvJT 165. Se dven foregaende
not i denna artikel.

650U 2001:19 s. 64.

% Lebeck (n 64).

7 Tfr Bull och Sterzel som konstaterar att ”Det ar inte ute-
slutet att stadgandet i framtiden far en 6kad betydelse
men det gdr inte att forutse idag”. T Bull och F Sterzel,
Regeringsformen — en kommentar (3:e uppl. Studentlittera-
tur 2025) 51.

6 Klimatlagen (SFS 2017:720); Ett klimatpolitiskt ramverk
for Sverige, Miljo- och jordbruksutskottets betdankande
2016/17:MJU24.
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som de berdr ramarna for regeringens och riks-
dagens maktutdvning.

Klimatlagen var ett resultat av en parlamen-
tarisk kommitté bestaende av alla riksdagspar-
tier forutom Sverigedemokraterna och inférdes
nar Sverige hade ett politiskt klimat med en na-
got storre samstammighet i klimatfragor.® Detta
manifesterades inte minst i det breda politiska
stod som fanns i riksdagen for dessa regleringar
nar ramverket antogs.”

Fram till regeringsskiftet 2022 bedrevs en
klimatpolitik som lag i linje med det klimatpo-
litiska ramverket. Det innebér forvisso inte att
det nddvandigtvis var klimatlagen som styrde
regeringens politik. I en studie fran 2021 dar
nyckelpersoner i framtagandet av det klimatpo-
litiska ramverket intervjuades var det exempel-
vis en del respondenter som menade att deras
partier efter faststallandet av ramverket bedrev
den politik de dnda hade tankt driva.”! Det ar
i vilket fall tydligt att Tido-regeringens politik
korrelerar simre med det klimatpolitiska ram-
verket. Regeringen uppfyller konsekvent kraven
i klimatlagens fjarde och femte paragrafer om
klimatredovisning och framstéllande av en kli-
matpolitisk handlingsplan men verkar férhalla
sig mer fritt till kraven pa sakpolitiken i klimat-
lagens andra och tredje paragrafer.”> Stadgandet
i 2 § 3 p. klimatlagen, att bedriva ett klimatpoli-
tiskt arbete som &r inriktat pa att minska utslap-
pen av koldioxid och andra vaxthusgaser, har
uppenbarligen inte hindrat regeringen fran att
budgetera for okade utslapp samt bedriva ett

klimatpolitiskt arbete som okat utslappen.” Den

% A.a.

0 Aa.

7 Matti, S., Petersson, C., & Soderberg, C. (2021). The
Swedish climate policy framework as a means for cli-
mate policy integration: an assessment. Climate Policy,
21(9), 1146.

72 Konstitutionsutskottets betankande 2024/25:KU20.

73 Prop. 2024/25:1 Bilaga 4. Se (n 3); Se dven Ergon m.fl.
(n1).
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har forandringen mojliggors forstas av lagens
tandloshet, som lagradet identifierade redan
innan lagen inférdes och som ledde dem till att
avstyrka lagforslaget.”

En annan central fordndringsprocess av
konstitutionell betydelse utgar ifran Europa-
konventionen. Det senaste decenniet har mdgj-
ligheten att anvdanda Europakonventionen for
att utkrava stater pa ansvar for bristande kli-
matpolitik provats av nationella domstolar i
flera uppméarksammade fall.”” I det hittills mest
betydelsefulla avgorandet for Sverige, Klimase-
niorinnen v Switzerland, konstaterade Europa-
domstolen att Schweiz, genom otillrackliga
klimatatgarder, brutit mot artiklarna 6 och 8
i konventionen.” Domen utgdr ingen radikal
omtolkning av konventionen utan &r en del av
en langre forandringsprocess. Redan 1994 kon-
staterade domstolen, i en dom som &dven bygg-
de pa tidigare prejudikat, att skador pa miljon
kan inskrénka ratten till familjeliv.”” Vi vet dnnu
inte hur det har paverkar ratten i Sverige men
det ar tydligt att betydelsen av Europakonven-
tionen och darmed dven 2 kap. 19 § regerings-
formen har forandrats ytterligare till klimatets
fordel.” I det s.k. Auroramalet resonerade HD
om inneborden av Europadomstolens dom men

beslutade i slutandan att de inte kunde ta upp

7* Lagradet, Utdrag ur protokoll vid sammantrade 15 fe-
bruari 2017.

75 Se t.ex. Urgenda Foundation v State of the Netherlands
[2019] ECLI:NL:HR:2019:2007 (Hoge Raad, 20 December
2019); Neubauer and Others v Germany 1 BvR 2656/18
(Bundesverfassungsgericht, 24 March 2021); For oversik-
ter, se (n 45).

76 Verein KlimaSeniorinnen Schweiz and Others v. Swit-
zerland (Grand Chamber, European Court of Human
Rights), Application No. 53600/20, judgment of 9 April
2024.

77 Lopez Ostra v Spain App no 16798/90 (ECtHR, 9 De-
cember 1994) para 51. S Theil, "Excavating Landmarks —
Empirical Contributions to Doctrinal Analysis’ (2019) 32
Journal of Environmental Law 221.

78 Olsen Lundh (n 47); Ehrenkrona (n 47); Frisk Norin
och Rogalska Hedlund (n 47); Jacobsson (n 45).
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den talan som véckts till provning.”” Samtidigt
konstaterade de att en klimattalan utformad pa
ett annat sitt eventuellt skulle kunna provas. Pa
ett liknande satt kan det radgivande yttrande
om staters skyldigheter i klimatfragor som Inter-
nationella domstolen (ICJ) utfardade i juli 2025
forstas.®’ ICJs uttalande ar inte réttsligt bindande
for Sverige men det ar troligt att det kommer att
refereras till och fa betydelse i kommande kli-
matprocesser, klimatlagstiftning och i klimatpo-
litik varlden 6ver. Precis som Europadomstolens
domslut bor ICJs radgivande yttrande ldsas som
en del av en forandringsprocess som pagatt i de-
cennier snarare an som nagot radikalt nytt.%!

I det har avsnittet har jag forsokt teckna en
bild av konstitutionella klimatregleringar som
en mangfald av forandringsprocesser som pagar
pa olika nivaer. Idén att den konstitutionella kli-
matrdtten bestar av kontinuerliga forandrings-
processer innebar flera saker for dess potential
att paverka klimatpolitiken. Eftersom konstitu-
tionen inte &r stelnad utan dynamisk ar det bade
mojligt och meningsfullt att pa olika satt forsoka
paverka forandringsprocesserna i positiv rikt-
ning. Samtidigt tydliggor det har perspektivet
aven de konstitutionella kravens begrasningar.
Som visades ovan tycks betydelsen av klimatla-
gen och internationella forpliktelser variera 6ver
tid, inte minst beroende pa sammansattningen i
riksdagen. Aven relativt tydliga lagstadganden
ar alltsd ingen garant for en stabil konstitutio-

nell norm. Det ar darfor inte givet att formella

7 HD beslut i mal O 7177-23.

80 Obligations of States in respect of Climate Change
(Advisory Opinion, ICJ, 23 July 2025).

81 Viola (n 43) och Niehaus (n 43) har argumenterat for
att klimatprocesser pa nationell och internationell niva,
tillsammans med andra férdndringsprocesser i samhal-
let och i rdtten, har potential att skapa ett klimatjuridiskt
momentum som i slutdndan kan f& stor betydelse for
klimatpolitik generellt. Betaille och Chapron (n 50) ar
dock kritiska till att klimatprocesser skulle kunna ha sa
stor betydelse eftersom det finns svagt empiriskt stod for
rattsprocessernas effekter pa utslapp av vaxthusgaser.
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andringar i grundlagstexter leder till storre for-
andringar i den materiella konstitutionella kli-
matratten. Till exempel uppdaterade Norge sin
Grunnlov ar 2014, nér klimatforandringarna se-
dan lange lag hogt upp pa den politiska agendan
globalt, till f6ljande lydelsei 112 § 1 st.:

Enhver har rett til et miljo som sikrer hel-
sen, og til en natur der produksjonsevne og
mangfold bevares. Naturens ressurser skal
disponeres ut fra en langsiktig og allsidig
betraktning som ivaretar denne rett ogsa for

etterslekten.

Det hindrade dock inte den norska staten fran att
godkdnna nya prospekteringar efter olja, ett be-
slut som dven Norges Hoyesterett senare ansag
var grundlagslagenligt.®? Likasa har konstitutio-
nella implementeringar av naturens rattigheter
inte alltid lett till att vasentligt mer progressiv
politik faktiskt genomfors.® Problemet &r alltsa
inte nodvandigtvis alltid att konstitutionella
krav formulerats for vagt som i 1 kap. 2 § rege-
ringsformen. Istallet kanske man kan tanka att
forandringar av formella konstitutionella krav
enbart dr nagra av de forandringar som sam-
mantaget paverkar det konstitutionella klimatet

i en mer eller mindre klimatvéanlig riktning.

82 Greenpeace Nordic och Natur og Ungdom v. Kunga-
riket Norge (Hoyesterett, 22 januari 2020). For tva bra
bocker pa @mnet, se M Gulbranson Nordby, Det store
klimasgksmalet: Saken som tok livet av Grunnlovens
miljebestemmelse (Cappelen Damm Akademisk 2021);
O KFauchald och E Smith (red.), Mellom jus og politikk:
Grunnloven § 112 (Fagbokforlaget Akademisk 2019).

8 Se t.ex. ] Garver, Ecological Law and the Planetary Crisis:
A Legal Guide for Harmony on Earth (Routledge 2020) kap.
8 och Burdon (n 31); Y Epstein, Naturens rittigheter (Riks-
bankens Jubileumsfonds arsbok 2025, Makadam Forlag
2025). For en kritisk oversikt, se M Tanasescu, Understan-
ding the rights of nature: A critical introduction (Transcript
verlag 2022).

41

3.3 Sammanflitade klimatregleringar

En central utgangspunkt for de flesta processfi-
losofier dr att processer existerar i och med sina
relationer.3 En forandring kan alltsa inte forstas
separat fran andra fordndringar och processer.
Det innebdr dock inte nddvandigtvis att rela-
tionen i sig foregar sin relata, processerna, utan
snarare att de konstitueras tillsammans. For fy-
sikern och filosofen Karen Barad ar det exem-
pelvis fenomenet snarare an objektet, processen,
eller relationen, som &dr den minsta ontologiska
enheten.®® Ett fenomen definierar hon som na-
got som konstitueras av det hon kallar ”intra-
agerande agenser”, relationer mellan processer
som konstituerar varandra.® Thomas Nail be-
skriver relationalitet som en kollektiv samtidig
transformation préaglad av obestimbarhet och
konstant forandring.®” Med en uppenbar refe-
rens till den forsokratiska filosofen Herakleitos
anvander han sig av en liknelse med vattnet i
en flod. Snarare dn natverk av relationer mellan
distinkta objekt bestar floden av floéden och virv-
lar: ”As it flows, it changes the whole of what
it is through evaporation, erosion, and deposi-
tion. The whole river continually changes all at
once”.® Strukturer, former, eller objekt ar pa sa
satt delar av floden som av olika anledningar
kan framstd som stabila och separata for oss. Ett
fenomen konstitueras dartill inte bara av interna
relationer och processer, utan dven av relationer
till processer som tycks existera utanfor sjalva fe-

nomenet. Min kropp konstrueras exempelvis av

84 Seibt (n 58). Se ocksd G Harman 'Whitehead and
Schools X, Y, and Z’ i N Gaskill och A J Nocek (red.) The
lure of Whitehead (University of Minnesota Press 2014).
Harman éar f6. kiand for sin foregivet anti-relationella ob-
jektorienterade ontologi. Se G Harman, Object-oriented
ontology: A new theory of everything (Penguin 2018).

8 K Barad, Meeting the Universe Halfway: Quantum Phy-
sics and the Entanglement of Matter and Meaning (Duke
University Press 2007).

8 Aa.

8 Nail (n 59) kap. 2.

8 Nail (n 59) 38.
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en mangd interrelaterade processer som pagar
innanfér min hud men ocksa av fysiska, biolo-
giska, sociala och réttsliga relationer till min om-
givning.

P& samma satt som varlden pa kvantniva
inte bestdr av odelbara separata enheter, utan
av mer fluktuerande intensiteter som skapar
meta-stabila former genom interaktioner, be-
star fenomen som rétten inte av separata objekt.
Liksom allt annat som existerar framtrader dven
rattsliga fenomen genom relationer av processer
som sammanvavs med andra relationer mellan
processer i samhallet, landskapet, jordsystemet,
universum. Relationella forstaelser for ratten har
inte minst haft stor betydelse for den flora av
post-antropocentrisk rattsvetenskaplig litteratur
som véxt fram kring temat ratten i Antropocen.®
Inte sdllan analyseras da ratten som ett postant-
ropocentriskt fenomen som uppstar i relationer
mellan manskliga och icke-manskliga kroppar
och aktorer.”” De hdr perspektiven ligger forstas
extra ndra till hands i fragor som sa tydligt re-
laterar till den omgivande miljon som klimat-
fragan.”! Betydelsen av LULUCEF-férordningen,
den del av EU:s klimatramverk som reglerar
utslapp och upptag av vaxthusgaser relaterat
till markanvandning, paverkas till exempel av

socio-ekologiska processer i de svenska skogar-

8 For en oversikt, se M Davies, Asking the Law Question
(5:e uppl. Thomson Reuters 2023) kap. 10.

% Postantropocentrism innebér att man forsoker komma
bort fran bade manniskocentrerade (antropocentriska)
och ekocentriska utgangspunkter genom att just foku-
sera pd sammanvavningen av alla fenomen, och komma
bort fran tydliga uppdelningar mellan ménniska och
natur. Se t.ex. K Malone och V Bozalek (2021), Post-An-
thropocentrism’, i K Murris (red.) A Glossary for Doing
Postqualitative, New Materialist and Critical Posthumanist
Research Across Disciplines (Routledge 2021).

1 Se t.ex. ] Horst, "Entanglements: the ambivalent role of
law in the Anthropocene” Journal of Human Rights and
the Environment, 15 (2024) 83-106. Sarskilt avnitt 3.1 dar
han diskuterar den direkta kopplingen mellan samman-
sdttningen av gaser i atmosfdren och diverse lagar.
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na.”? Bland annat har stormar, brander, bark-
borrar och 6kade avverkningar det senaste de-
cenniet bidragit till att skogens nettoupptag av
vaxthusgaser minskat. Som en konsekvens har
det blivit mycket svérare for Sverige att uppfylla
malen i EU:s klimatramverk.”

Aven miljomal och begrepp som hdllbar ut-
veckling ar sammanvavda med den omgivande
miljon. Under det kvartssekel som gatt sedan
"hallbar utveckling’ infordes i regeringsformen
har till exempel medvetenheten om de plane-
tara granserna 0kat samtidigt som miljokriserna
har eskalerat.”* For att vanda utvecklingen, och
alltsa framja en hallbar utveckling f6r nuvarande
och kommande generationer, behdvs darfér mer
radikala atgarder nu an nar 1 kap. 2 § 3 st. rege-
ringsformen infordes.”

1 kap. 2 § 3 st. regeringsformen ar dven sam-
manvéavd med flera andra nationella och inter-
nationella rattsakter. Begreppet Hdllbar utveck-
ling populariserades i och med Brundtlandrap-
porten 1987 och Riodeklarationen 1992 och har
sedan blivit betydelsefullt inom en rad miljo-

rattsliga konventioner och inom EU-rétten.?

%2 M Rummukainen, Skogens klimatnytta 2.0 — Klimatom-
stillning nista (CEC Rapport Nr 8, Centrum for miljo-
och klimatvetenskap, Lunds universitet 2024).

% Prop. 2025/26:1 Bilaga 4, 25-27.

9 K Richardson, R Steffen, W Liao, C Ltcia, m.fl., "Earth
beyond six of nine planetary boundaries” (2023) 9 Sci-
ence Advances eadh2458.

% Av samma anledning torde betydelsen av begreppen
nuvarande och kommande generationer dndrats sedan
2002. IPCC konstaterade 2023 att klimatférandringarna
redan har orsakat stora och irreversibla skador pa man-
niskor och natur, vilket varit ratt uppenbart i och med de
senaste arens extremvader. IPCC, Climate Change 2023:
Synthesis Report (AR6 SYR, IPCC 2023) Summary for
Policymakers. Klimatkrisen har redan intrétt och lar ha
en stor paverkan inom min livstid (jag dr 35 ar), for att
inte tala om mina barn som kommer uppleva sin alder-
dom naésta sekel. For mig handlar klimatfragan darfor
inte s& mycket om kommande generationer som om mitt
eget liv och mina barns.

% JC Dernbach och F Cheever, 'Sustainable Development
and Its Discontents’ (2015) 4 Transnational Environme-
ntal Law 247; World Commission on Environment and
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Den centrala position begreppet fatt inom den
internationella miljordtten och inom EU lyftes
sarskilt fram i propositionen till grundlagsand-
ringen 2002 som ett skal till att infora begreppet i
regeringsformen.” I propositionen beskrevs ock-
sa hur 1 kap. 2 § 3 st. regeringsformen var tankt
att knyta an till miljobalkens portalparagraf dar
hallbar utveckling anvands for att formulera det
overgripande syftet med svensk miljopolitik.*
Har finns dven en koppling till riksdagens mil-
jomal som ska ge ledning i vad som avses med
hallbar utveckling i Miljobalken.”

Sedan 2015 har FNs globala mal inom agen-
da 2030 kanske varit det som anvénts oftast i of-
fentliga sammanhang for att fylla konceptet med
mening.!” T propositionen som foregick riks-
dagsbeslutet om att genomfdra agenda 2030 be-
skrivs hur riksdagens miljomal och dven 1 kap.
2 § 3 st. regeringsformen utgor en del av den na-

tionella implementeringen av agendan.!?! Bety-

Development, Our Common Future: Report of the World
Commission on Environment and Development, UN GA
Doc A/42/427 (1987); Rio Declaration on Environment
and Development (adopted 14 June 1992, Rio de Janeiro)
UN Doc A/CONEF.151/26 (Vol I) 31 ILM 874 (1992). For
en Oversikt Over begreppets betydelse i den internatio-
nella miljoratten, se t.ex. ] Ebbesson, Miljoritt (Iustus for-
lag 2023, 5:e uppl.) s. 73-76. For en kritisk diskussion om
Hillbar utveckling som en sorts agent som bidragit till de
miljoproblem som ju eskalerat under konceptets livstid
se L Kotzé och S Adelman, 'Environmental Law and the
Unsustainability of Sustainable Development’ (2023) 34
Law and Critique 227.

7 Prop. 2001/02:72 s. 21-23.

% A.a.

% Prop. 1997/98:45 s. 158. Se dven t.ex. MOD 2006:53 och
MOD M 12922-22.

100 2030 narmar sig dock och det dr d4nnu inte helt klart
om, och i s fall hur, mélen kommer uppdateras. Se F
Fuso Nerini m.fl.,, "Extending the Sustainable Develop-
ment Goals to 2050 — a road map’ (2024) 630 Nature 555,
samt dven ] Ebbesson, E Hey (red.), The Cambridge Hand-
book of the Sustainable Development Goals and International
Law (Cambridge University Press 2022).

101 Prop. 2019/20:188 s. 17-19. For en genomgang av be-
tydelsen av Agenda 2030 for svensk ritt, se ] Ebbesson,
"Miljorattslig blick pa FN:s hallbarhetsmal — (What's so
funny ‘bout) Peace, Love and Understanding’ i ] Darpo,
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delsen av hdllbar utveckling i regeringsformen ar
pa sd satt sammanvavt med miljon i stort saval
som med andra internationella och nationella
regleringar.

Som antyddes i diskussionen om interlega-
litet i avsnitt 2.1 ar rattens relationella karaktar
ocksa sdrskilt tydlig ndar man undersoker den
konstitutionella betydelsen av trans- och supra-
nationella regleringar. I avsnittet argumenterade
jag for att regleringar som framstar som natio-
nella eller internationella saknar en fast kdrna
bortom de sammanfldtningar som konstituerar
dem. Betydelsen av 2 kap. 19 § regeringsformen
och lag (1994:1219) om den europeiska konven-
tionen angdende skydd for de manskliga rat-
tigheterna och de grundlaggande friheterna ar
exempelvis beroende av de tolkningar som gors
i Europadomstolen. Det &r heller inte ovasent-
ligt vad som sker i andra stater som tillampar
konventionen. Anders Hultqvist har till exempel
visat hur svenska domstolar inspireras av andra
landers tolkningar av Europakonventionen i
sina egna tillampningar.!®> Pa samma satt inne-
bar transnationaliteten i rorelsen kring klimat-
processer att framgangsrika juridiska argument
och narrativ snabbt fortplantas globalt.!® Som
beskrevs i avsnitt 2.2 forutspar klimatkonstitu-
tionella forskare att det viaxande antalet klimat-
domar varlden 6ver kan utveckla en sorts global
klimatrattslara som har potential att fa konstitu-

tionell paverkan pa nationella nivaer.!®

M Forsberg, M Pettersson och C Zetterberg (red.), Viinbok
till Gabriel Michanek (Iustus forlag 2019).

102 A Hultqvist, ‘Internationell interaktiv réttsbildning i
skatterdtten’ [2014] Skattenytt 77.

103E Lees och E F Gjaldbeek-Sverdrup, "Fuzzy Universali-
ty in Climate Change Litigation” (2024) 13 Transnational
Environmental Law 502; P Paiement, "Urgent agenda:
How climate litigation builds transnational narratives’
(2020) 11 Transnational Legal Theory 121.

194 Viola (n 43); Niehaus (n 43); Jaria-Manzano och Bor-
ras (n 43).
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Rattsutvecklingen pa FN-niva, EU-niva och
i Europadomstolen ar ocksa i sig sammanvav-
da pa satt som far aterverkningar i den svenska
konstitutionella ratten.!®® De internationellratts-
liga konventionerna och overenskommelserna
forstarks exempelvis genom EU:s klimatarbete
vilket ger dem en tyngd i Sverige som de kanske
inte hade haft annars.!® Som ofta noterats sak-
nar Parisavtalet en mekanism for att sanktionera
lander som inte nar upp till avtalets mal. Men ef-
tersom EU tagit fasta pa malen i sitt klimatram-
verk, vilket i sin tur innehéaller sanktionsmeka-
nismer, forstarks avtalets verkan inom unionen.
P& samma satt far Parisavtalet ocksa betydelse
genom att det anvands och refereras till i natio-
nella och internationella klimatréttegangar.'%
Parisavtalets mal tillmattes exempelvis viss be-
tydelse i Klimaseniorinnen-malet och avtalets
betydelse forstarks pa sa satt dven genom Euro-
pakonventionen.1%®

Sverige ar alltsa bundet av savél Parisavtalet
och EU:s klimatramverk som Parisavtalet genom
EU:s klimatramverk och genom Europakonven-
tionen. Pa samma satt borde, som Christina Eck-
es argumenterat fOr, parisavtalets betydelse i EU
forstarkas genom dess betydelse enligt Europa-
konventionen.!” Den svenska klimatlagen har
pa samma sédtt ingen helt sjdlvstandig betydelse
bortom Parisavtalet och de EU-rattsliga kraven

utan far delvis sin betydelse genom dessa.

105 B Bohman och A Nilsson, ‘Folkrétten i svensk miljo-
ratt’ i A-S Lind, R Thorburn Stern och I Osterdahl (red.),
Folkritten i svensk ritt — ett nytt decennium (Studentlittera-
tur 2024) 145.

106 A a.

107.C Voigt, "The Power of the Paris Agreement in Inter-
national Climate Litigation” (2023) 32 RECIEL 237.

108 Verein KlimaSeniorinnen Schweiz and Others v. Swit-
zerland (Grand Chamber, European Court of Human
Rights), Application No. 53600/20, judgment of 9 April
2024.

109 C Eckes, 'Strategic Climate Litigation before National
Courts: Can European Union Law be used as a Shield?’
(2024) 25 German Law Journal 1022.
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Internationella 6verenskommelser som de
globala mélen och Parisavtalet kraver dock inte
bara att lander kommer 6verens vid skapandet
av diverse dokument utan dven att landerna
fortsdtter att anvanda och uppratthalla doku-
menten. Parisavtalets funktion och betydelse ar
exempelvis direkt beroende av dess anvandning
i lokala och nationella kontexter.'"® Aven om EU
forstarker Parisavtalet verkar EU:s klimatpolitik
inte vara tillracklig for att faktiskt nd malen i av-
talet.!!! Nationella domstolar inom EU har dven i
flera fall anvant EU:s klimatregelverk som ett ar-
gument mot statens skyldighet att driva en mer
ambitios klimatpolitik och ddrmed satt snédvare
granser for Parisavtalets betydelse nationellt.!!?
Aven nir Parisavtalet tillimpas rent formellt ar
dess betydelse pa sa satt beroende av den mate-
riella innebord som det ges av organen som re-
fererar till det. Samma bottom-up princip galler
aven mellan EU, dess medlemslander och mer
lokala kontexter. Om EU:s mal och regleringar
inte upprétthalls eller efterfoljs nationellt for-
andras betydelsen av dokumenten. Parisavtalet
far alltsa sin betydelse genom implementering-
en i nationer som Sverige, i EU och i EU-lander
genom EU, liksom EU:s regleringar ges mening
genom implementeringarna i Sverige som i sin
tur ocksa ar paverkade av Parisavtalet. Och sa
vidare.

De forandringsprocesser som upprétthaller

de konstitutionella klimatkraven ar darfor inte

119 Anthea Roberts har argumenterat 6vertygande for
att internationell ratt pa det har sattet konstrueras lokalt
och nationellt snarare dn pa den globala arenan. Se A
Roberts, Is International Law International? (Oxford Aca-
demic 2017).

111 Se t.ex. Climate Analytics, An Assessment of the Ade-
quacy of the Mitigation Measures and Targets of the
Respondent States in Duarte Agostinho v. Portugal and
32 Other States (2022); Kulovesi m.fl. (n 52); ESABCC,
Scientific Advice for the Determination of an EU-wide
2040 Climate Target and a Greenhouse Gas Budget for
2030-2050 (15 juni 2023).

112 Eckes (n 109).
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separata enheter utan interrelaterade proces-
ser fran lokal till global niva som kontinuerligt
sammanvivs och samskapar varandra. Aven
om regleringarna kan ldsas och anvédndas var for
sig ar deras betydelser beroende av relationerna
till varandra, till samhallet och den omgivande
miljon och inte minst till klimatet. Relationalite-
ten i sig innebar att klimatregleringarna praglas
av komplementaritet. Aven om klimatjuridiken
pa nationell och internationell niva hittills varit
otillracklig har varje forandring i positiv rikt-
ning potential att paverka andra processer och
bidra till en sammantaget 6kad progression.
Mer progressiva regleringar pa supranationell
niva forandrar de nationella regleringarna, och
de nationella regleringarna har potential att pa-
verka pa supranationell niva.

Inom den kritiska miljorattsvetenskapliga
diskursen har det diskuterats huruvida hallbar
utveckling alls ar ett progressivt begrepp eller
om det till och med bidrar till att férvarra miljo-
kriserna.!’® P4 ett liknande sitt har internationell
miljoratt kritiserats for att underlatta exploate-
ring snarare 4n att hindra den.'"* Nyttan med
forslag om naturens rattigheter och mer ekocen-
triska paradigm har ocksa ifragasatts fran olika
hall."® De kritiska diskussionerna ar forstas
nodvandiga for att utveckla mer effektiva juri-
diska l6sningar. Ibland tenderar de dock att bli
val enkelspdriga i sina stravanden efter det slut-
giltiga radikala paradigmskifte som ska kunna
16sa klimatfragan en gang for alla. Klimatregle-
ringarnas komplementara karaktar visar istallet
att progressionen i det nationella, regionala eller
globala klimatarbetet inte dr beroende av ett ge-
mensamt enhetligt ramverk. Det verkar helt en-
kelt vara meningsfullt att anvanda existerande

konstitutionella klimatregleringar och arbeta

131, J Kotzé och S Adelman (n 96).
141, ] Kotzé m.fl. (n 35).
115 Egr en Gversikt, se Burdon (n 31).
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for forandringar pa alla fronter for att samhal-
let som helhet ska préaglas av en succesivt battre

klimatpolitik.

3.4 Obestambar ratt

Om verkligheten bestar av sammanfldtade pro-
cesser blir tillvaron lik en vav, ett trassel eller en
flod av relationer mellan processer som kontinu-
erligt utvecklas och samskapar rumtiden. Rum-
tiden blir dirmed en produkt av samma fléde av
sammanvavda relationer som produceras i rum-
tiden snarare an en bakgrund eller en arena dar
allting utspelar sig.!'® Att ndrma sig verklighe-
ten som ett flode av relaterade processer innebar
ddrmed ocksa att allt, inklusive rummet sjdlvt,
befinner sig i ett konstant blivande, en kontinu-
erlig morfogenes.!!” Ett enskilt fenomen kan déar-
for forstas som en specifik vibrerande tillblivelse
av ansamlingar, veck, intensiteter, virvlar, eller
kanske nagon sorts trasselkluddar i rumtidens
pagaende vavande eller flode. Eftersom ett feno-
men samskapas av ett otal relationer med andra
processer maste forutsdgelser om fenomenets
framtid inbegripa forutsagelser om hur andra
fenomen kommer pdaverka fenomenet i fraga.
Dartill paverkas fenomen av de observationer
och beskrivningar som gors av dem.

Att allt befinner sig i konstant rorelse, och
allt konstitueras av relationer, leder fram till
idén att fenomen i grunden dven konstitueras av
obestambarhet.!® Det gér att gora forutsdgelser
som med olika grad av precision och sannolik-
het beskriver hur ett fenomen kommer att te sig,
och likasa gar det att i efterhand rekonstruera
vad som faktiskt har hiant, men exakt vad ett fe-
nomen bestar av i nuet gar inte helt att faststalla.

Thomas Nail beskriver obestambarhet som na-

116 Se t.ex. D Massey, For Space (Sage 2002).

17 Se G Stenseke Arup, ‘A legal geography of wolves in
Swedish landscapes: a morphogenetic approach’ [2025]
3 Journal of Property Planning, and Environmental Law.
118 Nail (n 59).
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got som saknar distinkta, definitiva granser och
saknar en positiv narvaro.!’ Nagot som &r obe-
stambart kan darfor inte befinna sig i ett tillstand
av varande, samtidigt som det heller inte dr helt
franvarande. Nagot som ar obestdmbart ar sna-
rare i en kontinuerlig blivandeprocess, relaterat
till andra blivandeprocesser.

En konsekvens av att ratten konstitueras av
forandringar och relationer ar alltsa att den ock-
sa i grunden ar obestambar. Om en norm skapas
av en mangfald av forandringar som konstitu-
eras av sina relationer med andra forandringar
kan den inte ha en given betydelse i ett givet
ogonblick. Om vi tanker att den konstitutionella
ratten kontinuerligt skapas i interrelaterade for-
andringsprocesser ar det alltsa i grunden inte
mojligt att med exakthet sdga vad konstitutionen
sager i en viss fraga vid ett givet tillfalle. Vi kan
veta exempelvis hur HD eller HfD har domt, hur
lagstiftaren tankte, och utifran det forsoka forut-
sdga hur en domstol kommer doma. Likasa kan
vi undersoka hur riksdag, regering eller myn-
digheter formellt och rent praktiskt har forhal-
lit sig till klimatkrav av konstitutionell karaktar,
och med hjalp av det férsoka forutsaga hur de
kommer att agera, eller vad som skulle handa
om de handlade pa ett sétt som star i strid med
vissa regleringar.'® Vad Sveriges konstitution
egentligen bestar av i ett givet 6gonblick verkar
dock bara kunna rekonstrueras i efterhand.

Att exempelvis 1 kap. 2 § regeringsformen
i grunden bestar av relationer mellan olika for-
andringsprocesser innebar alltsa i sig att para-
grafen saknar en bestimd betydelse. Ambiva-

lensen kring paragrafens betydelse; meningsfull

19 Aa.

120 Dartill kan vi forstas argumentera for att vara offent-
liga organ bor handla pa ett visst sitt. Det ar forvisso ju-
ristens uppgift att systematisera och tolka lagen pa ett
sdtt som gor den anvandbar. I det ingar att beskriva hur
rétten tillimpats, forutsdga hur den kan komma att till-
lampas och att argumentera for vissa losningar.
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men inte bindande, tolkningsgrund men inte om
regler ar klara, ar ett uttryck for denna grundlag-
gande obestambarhet. Som beskrevs i avsnitt 3.2
ar paragrafen exempelvis sammanvavd med di-
verse diskurser kring begreppet hallbar utveck-
ling. Aven betydelsen av styckets andra begrepp
kan dock forstds som i grunden obestambara. I
sin nuvarande lydelse innehaller stycket till ex-
empel begreppen “det allmdnna” och ”framja”
som tolkats som alltfor vaga for att implicera
handlingsregler.!?! Vi kan dock inte med sa-
kerhet veta om dessa begrepp dven i framtiden
kommer anses vara vaga. Det borde exempelvis
inte vara oklart huruvida regeringen inbegrips
i ordet det allmanna eller ej (sdrskilt inte i rege-
ringsformen) och ordet framja dr heller i sig inte
nodvandigtvis sarskilt vagt. En regering som for
en politik som uttryckligen motverkar en hallbar
utveckling maste rimligtvis kunna anses ha fran-
gatt ska-kravet att framja en hallbar utveckling
och om regeringen tydligt frangar malsattning-
arna borde de vl kunna anses handla i strid
med paragrafen? Det vore darfor inte orimligt
om den tolkning av 1 kap. 2 § 3 st. regerings-
formen som Jonas Ebbesson argumenterar for,
att grundlagsstadgandet "bor fungera som ett
hinder mot en sdnkning av den rattsliga miljo-
skyddsnivan” skulle fa ett storre konstitutionellt
genomslag i framtiden.'*

Réttens obestimbarhet framtrader forstas
tydligare ju mer oklar en rattsfraga verkar vara
men obestimbarheten praglar ocksa mindre
oklara fragor. Aven den konstitutionella bety-
delsen av EU:s klimatramverk, som ofta fram-
hélls som de skarpaste klimatregleringarna,

praglas i grunden av obestaimbarhet.

121 Se t.ex. A Eka, ‘Svensk Juristtidning och statsratten’ i S
Stromberg m.fl. (red.) Svensk juristtidning 100 ar (Iustus
forlag 2016) 369.

122 T Ebbesson, Miljoritt (5:e upplagan, Iustus 2023) 195.
Se dven (n 67).
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EU antog 2021 ett ambitiost klimatpolitiskt
ramverk med en klimatlag som bland annat in-
kluderade ett klimatmal om att minska vaxthus-
gasutslappen med minst 55 procent till ar 2030
jamfort med ar 1990.2 Om EU-kommissionen i
sin arliga bedomning av medlemsstaternas kli-
matarbete finner att Sverige inte gor tillrackliga
framsteg i sitt arbete for att nd EU:s klimatmal
ska kommissionen krdva att regeringen lagger
fram en plan med korrigerande atgarder som
kommissionen sedan bedémer och yttrar sig
over.?* EU:s klimatmal for en enskild medlems-
stat kan ocksa hojas om det 2027 eller 2032 fram-
kommer att medlemsstaten under ett visst ar
overskridit den arliga utslappstilldelningen.'®
For att uppfylla malen kan en medlemsstat ock-
sa under vissa forutsattningar kopa klimatratter
fran andra medlemslander.'? Utover de bindan-
de klimatmalen har sjdlva institutionaliseringen
av ett progressivt klimatarbete ansetts vara en
framgang i unionens klimatarbete.'?”

En egentlig sanktion mot en medlemsstat
som inte uppnatt de utslappskrav som uppstalls
blir dock troligtvis aktuell forst om det kon-
staterats i slutredovisningen efter 2032 att lan-
det faktiskt missat utslappsmalen for perioden
2021-2030. EU:s klimatramverk tvingar alltsa
inte per automatik medlemsstaterna till att driva
en progressiv klimatpolitik. Som beskrevs i arti-
kelns inledning hindrades exempelvis inte Tid6-
regeringen fran att 2022 ga till val pa exempelvis
sankta drivmedelsskatter, sankt reduktionsplikt

och sankt flygskatt, att genomfora detta under

123 Och som en konsekvens av den uppdaterade LU-
LUCEF-férordningen har klimatmalet i praktiken hojts
till 57 %. Se Persson 2025 (n 3).

124 EU-forordning 2018/842 (ansvarsférdelningsforord-
ningen) art 8.

125 EU-forordning 2018/842 (ansvarsférdelningsforord-
ningen) art 9.

126 EU-forordning 2018/842 (ansvarsférdelningsforord-
ningen) art 5.

127 Kulovesi m.fl. (n 52).
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mandatperioden, samt att sammantaget driva
en politik som bidrar till att Sveriges utslapp
okat.!?

Inte heller rattspraxis kan radera obestam-
barheten fran rattsregler. Vi vet exempelvis hur
Hoyesterett domde i klimasoksmalet, hur HD
domde i Auroramalet och hur Europadomstolen
domt i Klimaseniorinnen och andra fall, men vi
kan inte med sdkerhet veta hur de kommer att
doma i liknande fragor som uppstar om ett, tva,
tio eller tjugo ar. Framforallt ar det oklart vilken
konstitutionell betydelse den har sortens rétts-
processer far. Det empiriska underlaget for kli-
matdomars faktiska paverkan pa klimatpolitik
och utslappsreduceringar ar relativt svagt.'®® Eli-
zabeth Fisher har kritiserat den miljorattsveten-
skapliga litteraturen kring klimatrattegdngar for
att felaktigt tolka positiva domar “like a spear
that will take us from the high carbon present
to a low carbon future” . Manueal Niehaus och
Pasquale Viola tecknar mer nyanserade bilder
i sina monografier om klimatkonstitutionalism
déar de beskriver hur klimatrattegangar utgor en
global juridisk rorelse som sammantagna, och
tillsammans med andra klimatréttsliga proces-
ser, kan bidra till att skapa mer klimatvanliga
juridiska paradigm som i sin tur kan paverka
klimatpolitiken.!!

Det finns nagonting hoppfullt i att betrakta
konstitutionen som obestambar eftersom det
innebar att det inte ar givet pa forhand vilken
tyngd konstitutionella argument har. Det inne-
bar dock dven att det dr svart att bedoma vilken

styrande effekt de mal och regleringar som finns

128 Ge (n 1 och 3).

129 Bétaille och Chapron (n 50); ] Peel, A Palmer och R
Markey-Towler, Review of literature on impacts of climate
litigation (Children’s Investment Fund Foundation Re-
port, 2022). M Sato, G Gostlow, C Higham, ] Setzer och
F Venmans, 'Impacts of climate litigation on firm value’
(2024) 7 Nature Sustainability 1461.

130 Figher (n 50).

131 Niehaus (n 43); Viola (n 43).
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har pa den politik som fors. Inte minst &dr det
svart att sikert siga huruvida atgarder vidtas pa
grund av konstitutionella klimatkrav eller om
de ar uttryck for politik som hade forts i vilket
fall. Obestambarheten innebdr dock att det ar
meningsfullt att fortsdtta anvanda och utveckla
konstitutionella argument och modeller. Aven
om det inte gar att veta vad som kommer att
fungera, 0kar sannolikheten att nagot krav kom-
mer att fa genomslag ju fler fronter man arbe-
tar pa. Nar ett krav far genomslag pa ett stalle
okar sannolikheten for att det ska fa genomslag
nagon annanstans. S& smaningom kanske sa
manga forandringar har skett att det borjar likna

ett paradigmskifte.

3.5 Den samlade bilden

Den processfilosofiskt inspirerade bild jag for-
sOkt teckna i det hdr avsnittet innebér alltsa att
de konstitutionella klimatregleringarna i grun-
den ar foranderliga, relationella och obestam-
bara. Regleringarna fordndras inte enbart genom
att de skrivs om eller tolkas pa olika satt, de far
ocksa kontinuerligt olika betydelser i olika sam-
manhang. Att klimatregleringarna dr samman-
flatade med varandra fran lokal och nationell,
till internationell niva innebar att de nationella
lagarna delvis far sin betydelse genom inter-
nationella regleringar och att internationella
regleringar delvis far sin mening genom lokala
tillampningar. Att de konstitutionella klimat-
kraven i grunden bestar av mangfalder av rela-
terade forandringsprocesser innebar att de ar i
grunden obestdmbara och inte kan ha en given
betydelse i ett givet 6gonblick. En observation
jag gor ar ocksa att den konstitutionella klimat-
ratten vare sig beskriver, styr eller reglerar den
offentliga maktutdvningen. Snarare verkar den
utgora en aspekt bland andra som politikerna

forhaller sig till.
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4. Avslutning

Floran av interrelaterade forandringsprocesser i
den nuvarande konstitutionella klimatratten sat-
ter egentligen inte sarskilt vaga ramar for riks-
dagens och regeringens klimatarbete. Det bor
inte rada nagra tvivel om att Tido-regeringens
klimatpolitik inte nar upp till kraven i delar av
Parisavtalet, Klimatlagen, 1 kap. 2 § 3 st. rege-
ringsformen och EU:s klimatramverk,!*> men
den konstitutionella betydelsen av regleringar-
na &r inte helt given. Aven om regleringarna har
paverkat, ar det dn sa lange svart att se i vilken
utstrackning de faktiskt har styrt klimatpoliti-
ken. Samtidigt dr de knappast betydelselosa. De
aterkommer i politiska debatter, i lagstiftnings-
arbetet, i arbetet pd myndigheter, i kommuner
och regioner och far betydelse i naringslivet
och i samhallet i stort.!® For tillfallet verkar det
alltsa som att klimatregleringarnas funktion inte
framst ar som tvingande regler eller juridik att
anvanda i konstitutionella rattsprocesser. Istallet
verkar de paverka den klimatpolitiken pa mer
indirekta satt.

Det ar i vilket fall tydligt att det finns ett an-
tal konstitutionella argument for att riksdagen
och regeringen bor driva en mer ambitios kli-
matpolitik. Parisavtalet &r ratificerat av Sverige
och kraver stora utslappsminskningar varje ar.
Den europeiska savél som den svenska klimat-
lagen, det klimatpolitiska ramverket och klimat-
malen stéller likasa tydliga krav pa utslapps-
minskningar. Europadomstolens praxis bor fa
genomslag dven i Sverige och malsattningen i
1 kap. 2 § 3 st. regeringsformen é&r inte tankt att
vara sa meningslos att riksdagen helt kan strun-
ta i den och driva en politik som gar pa tvars
med evidens. De konstitutionella klimatkraven
kan anviandas, och anvénds, av och gentemot

myndigheter, av och gentemot politiken. Aven

132 Ge (n 1 och 3).
133 Se avsnitt 2.3.
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om vi inte kan veta nar, hur och var kraven far
genomslag sa har de potential att paverka det
konstitutionella klimatet i positiv riktning och
bor anvandas som verktyg i klimatarbetet. For-
andring pa en niva far aterverkningar pa andra
nivader och det ar inte givet pa forhand vilka
forandringar som kommer att leda till storst ge-
nomslag.

En framgangsrik klimatkonstitutionalism
verkar fOrvisso inte vara beroende av att mani-
festeras i en viss form, som specifika paragrafer
i grundlagen eller banbrytande prejudikat. Men
eftersom var materiella konstitution uppenbarli-
gen redan innehaller en hel del klimatkrav skul-
le det heller inte behova vara ett sarskilt radikalt
steg att infora en skrivning i regeringsformen
som beskriver dessa krav. Att den konstitutionel-
la rétten préglas av en grundldaggande obestam-
barhet innebar forstas inte att det ar meningslost
att 0ka forutsebarheten i réattssystemet genom att
ha grundlagar som beskriver var konstitution sa
bra som mdojligt. P4 samma satt innebar inte in-
sikten att ett lands materiella konstitution aldrig

kan vara helt och hallet nationell att nationella
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grundlagar i sig ar meningsldsa. Snarare pekar
det faktum att grundlagars betydelse forandras
genom processer utanfor Sverige pa betydelsen
av att de nationella regleringarna uppdateras
kontinuerligt. Om grundlagarna inte langre ger
uttryck for det radande konstitutionella klima-
tet riskerar de ju att uppfattas som obsoleta. En
grundlaggande ambition nér regeringsformen
skrevs var ju just att beskriva statsskicket pa ett
adekvat satt.13

Jag tycker dock att det for tillfdllet verkar
vara mer meningsfullt att anvanda konstitutio-
nella argument pa sa manga fronter som majligt
an att vanta pa att en stor konstitutionell reform
pa nationell eller internationell ska intrdda. De
klimatregleringar med konstitutionell betydelse
som redan existerar verkar ha viss potential att
forma juridiska argument som kan paverka ut-
ovandet av den offentliga makten. Ett forsta steg
mot en mer radikal svensk klimatkonstitutiona-
lism skulle alltsd kunna vara att arbeta for att
de redan existerande regelverken tas pa storre

allvar.

134 O Petersson, 'Sa hur blev det? En utvardering av 1974
ars regeringsform’ i T Moller m.fl. En forfattning i tiden —
Regeringsformen under 50 dr (Medstroms bokforlag 2024)
334.
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Samradets betydelse for miljons representation i tillstandsprocessen*

Asa Agren

Abstract

This article examines the role of the consultation procedure in Swedish environmental permit processes as a
tool for managing the complexity of nature. The study explores how structural constraints within the courts’
consideration of permit applications—such as the legal principles of predictability and proportionality —limit
the courts’ ability to capture ecological complexity. Drawing on analyses of Swedish case law, several forms of
judicial delimitation are identified. The courts delimit their review in terms of subject matter, space, and time,
as well as in how they apply the general rules of consideration (such as the precautionary principle).

The article argues that consultation has the potential to mitigate these limitations by providing an early
forum for dialogue, knowledge exchange, and the integration of complex ecological perspectives into the de-
cision-making process. However, current practice shows that consultations and environmental impact assess-
ments frequently remain narrowly framed. The legal reforms proposed in the current government inquiry on
environmental permits (SOU 2024:98) risk further undermining this potential by postponing public participa-
tion and reducing transparency. The article concludes that a well-functioning consultation process is essential
for enabling legal decision-making that reflects the complexity of the environment and, in turn, fulfils the Swed-

ish Environmental Code’s overarching aim of sustainable development.

Sammanfattning

Miljétillstandsutredningens reformforslag (SOU 2024:98) har aktualiserat samradsforfarandet. Artikeln syftar
till att undersoka samradets funktion i miljotillstindsprocesser som ett verktyg for att hantera miljons kom-
plexitet. Fokus for undersokningen ligger pa domstolsprovningarnas strukturella begransningar. Centrala
rattsprinciper, sasom forutsebarhetskravet, begréansar domstolarnas formaga att ta in och hantera miljons kom-
plexitet i sina provningar, vilket motverkar miljobalkens 6vergripande mal om hallbar utveckling. De struktu-
rella begrasningarna aterspeglas i den faktiska réttstillampningen. Utifran en rattsfallsstudie som fokuserar pa
beslutsstrukturer kan konstateras att mark- och miljodomstolarna avgransar sina provningar utifran sak, rum
och tid. Aven miljobalkens hiansynsregler avgransas pa ett sitt som minskar miljons representation i prévning-
arna. Samradet har potential att motverka tillstindsprovningarnas strukturella begréansningar. Detta genom
att erbjuda ett tidigt forum for dialog, kunskapsutbyte och integration av komplexa ekologiska perspektiv i
tillstandsprocessen. Det sker dock avgransningar som paverkar miljons representation negativt redan i an-
sokningsforfarandet. Miljotillstdndsutredningens forslag pa att senareldgga och begransa samradsforfarandet

riskerar att ytterligare motverka samradets potential.

Keywords: Samrad, Rattstillampning, Komplexitet, Miljobedomning, Mark- och miljodomstolar

* Artikeln finansieras av FORMAS projekt nr 2023-00314.

51



Nordisk miljérattslig tidskrift 2025:2
Nordic Environmental Law Journal

Inledning

I och med miljotillstdindsutredningen, SOU
2024:98 En ny samordnad miljobedémnings- och
tillstandsprovningsprocess, har det samradsforfa-
rande som foregar tillstdndsprovningar aktua-
liserats. Utredningen foreslar att samradsforfa-
randet ska forandras i grunden. Om forslagen i
utredningen drivs igenom kommer undersok-
nings- och avgransningssamraden att tas bort.
Farre provningar kommer dartill att genomga
en miljobedomning.! Detta for fragan vidare till
betydelsen av samradsforfarandet. Syftet med
denna artikel dr att undersoka samridets funktion
som verktyg for att hantera miljons komplexitet i de
tillstandsprocesser? som samrdidet dr en del av. Un-
dersokningen fokuserar pa tillstdndsprévning-
ens strukturella begransningar.

Artikeln tar sin utgangspunkt i tva centrala
begrepp: samrad och miljons komplexitet. Miljo-
bedomningen som samradet utgor en del av har
till syfte att inkludera ett bredare miljoperspek-
tiv i provningarna. En aspekt som ytterligare
understryker miljobedomningens och samra-
dets betydelse ar att domstolsprévningen ska
ske inom rattsliga ramar som inte dr anpassade
till miljons forutsattningar. Fragan handlar lika
mycket om samradsformens potential att hante-
ra komplexa miljofradgor som om domstolsprov-
ningens begransningar. Var i tillstindsprocessen
finns utrymmet att fanga upp och beakta miljons
komplexitet? Att domstolarna har svarigheter att
representera denna komplexitet framgar av den
faktiska rattstillampning och de avgransningar
som gors i provningarna. Det ar saledes av in-
tresse att rikta blicken mot miljobedomningen
inklusive samradet. Genom att diskutera och

hantera komplexa miljofragor tidigt i processen

150U 2024:98 del 1 s. 45-47.

2] artikeln kommer det bredare begreppet tillstandspro-
cess anvandas som inbegriper bade ans6kningsforfaran-
det och tillstdndsprovningen.
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kan domstolarna fa ett battre underlag att utga
ifran, vilket i sin tur 6kar mojligheterna att be-
akta miljons komplexitet i provningen. I prakti-
ken gors dock avgransningar som paverkar mil-
jons representation negativt i arbetet med att ta
fram en ansokan. Slutsatsen &r att samradet har
betydande potential att fungera som ett verktyg
for att ta in miljons komplexitet i tillstdandspro-
cesserna. Utifran denna slutsats diskuteras den
senaste tidens reformfdrslag avseende samra-
det. Hur forhaller sig miljétillstdndsutredningen
forslag till samradet som ett verktyg att ta in mil-

jons komplexitet?

Lagstiftningens syfte och processuella
begransningar

Inledningsvis ges en bakgrund till samradsforfa-
randet, miljobedomningens syfte och hur miljon
representeras i tillstdndsprocessen. Det samrad
som avses i denna artikel utgor en del av det for-
farande som foregar en ansokan om tillstand for
miljofarlig verksamhet eller vattenverksambhet. I
detta forfarande sker vanligtvis en specifik mil-
jobedomning® (6 kap. 28 § miljobalken) dar en
miljokonsekvensbeskrivning (dven kallad MKB)
tas fram efter att samrad har hallits. Har finns
tva former av samrad, undersokningssamrad
och avgransningssamrdad. Undersokningssam-
radet syftar till att bedoma om den planerade
verksamheten eller atgarden kan antas ge upp-
hov till en betydande miljopaverkan. Under av-
gransningssamradet berdrs avgransningar av
miljokonsekvensbeskrivningen. Inom ramen for
miljobedomningen ska en miljokonsekvensbe-
skrivning upprattas som tillsammans med an-
sokan ligger till grund {or tillstaindsprévningen.*

Samradsforfarandet dr darmed av betydelse for

3 Med miljobedémning menas i denna artikel specifik
miljobeddmning.

4 Prop. 2016/17:200 s. 70-72, se dven Ds 2016:25 s. 163 och
Naturvardsverket, Vigledning Miljébedomningar enligt
6 kap. miljobalken [webbsida].
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det underlag som ligger till grund f6r domsto-
larnas miljoprévningar.

Den centrala betydelsen av att miljon beak-
tas och representeras i provningsforfarandet be-
tonas i miljobalkens portalparagraf (1 kap. 1 §).
Dar stadgas att bestimmelserna i miljobalken
”syftar till att framja en hallbar utveckling som
innebéar att nuvarande och kommande genera-
tioner tillforsdkras en hdlsosam och god miljo.”
En lagstiftning och tillampning som fokuserar
pa miljon ar dock forknippad med svarigheter.
Maénniskan har en ofullstandig kunskapsbild av
miljon. Nagot som illustreras av att det sker re-
aktioner i miljon som méanniskan inte har kun-
nat forutse. Darmed finns ett kunskapsgap som
behover hanteras inom rattssystemet. Flera fors-
kare inom miljorattens omrade anser att ratten
borde anpassas till miljon, vilket kan ske genom
att i storre utstrackning fora in naturvetenskap-
lig kunskap i det rttsliga forskningsomradet.
Det finns dven en medvetenhet inom forsknings-
omradet om att miljon utgor en rattslig materia
som bdade skiljer sig fran och behover hanteras
sarskilt av ratten. Maria Forsberg uttrycker dis-
krepansen mellan miljon och ritten pa foljande
satt: “Naturen styrs av slumpen och dynamiska,
icke linjara samband. Rétten ar mer statisk och
foljer linjara monster.”® Det har till och med ifra-
gasatts om miljon kan regleras med beaktande

av dess oforutsebarhet.”

5 Henrik Josefsson beskriver denna ansats i sin avhand-
ling. Josefsson, Good Ecological Status Advancing the Ecolo-
gy of Law, 2015, s. 17. Se &ven Staffan Westerlund, "Miljo-
réttsvetenskap — med nédvandighet interaktiv”, i Minna
Grans, Staffan Westerlund (red.), Interaktiv rittsvetenskap:
En antologi, 2006.

¢ Maria Forsberg, Skogen som livsmiljo en rittsvetenskaplig
studie om skyddet for biologisk mingfald, 2012, s. 72.

7 Niko Soininen, "Torn by (un)certainty — can there be
peace between rule of law and other Sustainable Deve-
lopment Goals?”, i Duncan French, Louis J. Kotzé (red.),
Sustainable Development Goals: law, theory and implementa-
tion, 2018, s. 262-263. Se har dven, Staffan Westerlund,
”Varldsbilder, réttsvetenskap, juridik och hallbar ut-
veckling”, SvJT, 2006:4, s. 310.
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Av miljobalkens sjdtte kapitel framgar att
de miljobedomningar som samradsforfarandet
utgor en del av har till syfte att inkludera ett
bredare miljoperspektiv. 6 kap. 1 § miljobalken
stadgar att syftet med en miljobedomning &r att
integrera miljoaspekter i beslutsfattandet for att
framja en hallbar utveckling. 6 kap. 2 § ger ut-
tryck for en mer extensiv syn pa miljoeffekter i
kapitlet. Denna syn tar exempelvis dven in indi-
rekta och kumulativa effekter och effekter som
sker pa lang sikt. Har ar effekter pa bl.a. man-
niskors hélsa och den biologiska mangfalden
aktuella. Det bredare miljoperspektivet i miljo-
bedéomningarna kan anses syfta till att ge ett
storre utrymme for miljons komplexitet i prov-
ningarna.®

Miljobedomningarna som ett verktyg for
hallbar utveckling har berorts och behandlats
i flera olika sammanhang.’ Det ar dven av in-
tresse att Naturvardsverket lyfter fram miljo-
bedomningar som ett centralt verktyg “for den

10
4 , ef_

langsiktiga hanteringen av klimatfragan.
tersom klimatfragor ofta innefattar en hog grad

av komplexa samband och effekter.

8 I propositionen som féranledde det nya kapitel 6 i
miljobalken, prop. 2016/17:200 framkommer bl.a. att ka-
pitlet ska bidra till “férutsattningar for en tydlig och an-
damalsenlig tillampning som bidrar med storsta méjliga
miljonytta.” (s. 67), se aven s. 78-80 dar sjétte kapitlets
syftesbestammelse och hallbar utveckling diskuteras. Se
aven Naturvérdsverkets vdgledning dar syftet att framja
en hallbar utveckling behandlas mer ingdende, Natur-
vardsverket, Vigledning Miljébedémningar enligt 6 kap.
miljobalken [webbsida].

° Se bl.a. Staffan Westerlund, En hdllbar rittsordning:
rittsvetenskapliga paradigm och tankevindor, 1997, s. 171-
172, Christina Hornberg Lindgren, Miljékonsekvensbe-
domningar som réttsligt verktyg for hillbar utveckling, 2005,
s. 25 och s. 249. Miljokvalitetsbedomningar lyfts dven
fram i Rio-deklarationen (princip 17) som utgar fran en
stravan mot hallbar utveckling. Har kan konstateras att
terminologin har dndrats. Begreppet miljobedomningar
fick sitt genomslag i och med inférandet av det nya kapi-
tel 6 i miljobalken 2018.

10 Naturvardsverket, Klimataspekten i miljobedomningar
enligt 6 kap. miljobalken — Klimatpdverkan, klimatanpassning
och energihushdllning, 2024.
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I detta sammanhang kan konstateras att
samradsforfarandet ar en central del av miljo-
bedomningen. Bade ansdkan och tillhorande
miljokonsekvensbeskrivning utgar fran vad som
har framkommit under samradsforfarandet.!
I forarbetena till det nya miljobedomnings-
kapitlet framgar dartill att delaktighet och insyn,
tva viktiga komponenter i samradsforfarandet,
ar en forutsattning for en rattstillampning som
sakerstdller hogsta mojliga miljonytta. Genom
att ta tillvara narboendes och intresseorganisa-
tioners kunskap kan beslutsunderlaget breddas
och miljoeffekterna belysas pa ett mer nyanserat
satt.!?

Behovet av miljocbedomningar for att han-
tera miljons komplexitet i tillstdindsprocesser
kan dven forklaras av domstolsprévningarnas
begransningar. Ett samradsforfarande behover
inte lika rigorost folja réttsliga processkrav som
en domstolsprovning.!* Samtidigt som miljon
ska representeras i tillstdndsprovningar enligt
miljobalken behover domstolarna forhalla sig
till rattssystemets ramar. Den miljomassiga osa-
kerheten bor stéllas i relation till gallande rétts-
principer. Krav stalls pa att rattstillampningen ar
rattssdaker, proportionell, forutsebar och behand-
lar parter lika.'*

Kravet pa forutsebarhet ar av sdrskild vikt

att diskutera eftersom miljon som sddan innefat-

1T Av 6 kap. 32 § miljobalken framgar exempelvis att lans-
styrelsen ska verka for att miljokonsekvensbeskrivning-
en far den omfattning som kravs vid ett avgransnings-
samrad.

12 Prop. 2016/17:200 s. 67.

13 Christina Hornberg Lindgren, Miljokonsekvensbedom-
ningar som réttsligt verktyg for hdllbar utveckling, 2005 s. 27.
14 For resonemang om dessa begrepp se bl.a. Aleksan-
der Peczenik, "Opraktiskt Paradigmskifte i Juridiken”,
SvJT, 1984, Aleksander Peczenik, Vad Ar Ritt?: Om Demo-
krati, Rittssikerhet, Etik Och Juridisk Argumentation, 1995,
s. 51-54 och 688, Ake Frandberg, "Om réttssakerhet”, JT
2000-01, 2000, s. 269-280.
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tar en hog grad av oftrutsebarhet.!> Christina
Olsen Lundh berdr fragan i en diskussion om
tillimpbarhet och hallbar utveckling. Hon ser
i denna kontext en motsattning mellan miljons
icke-linjaritet och forutsebarhet.'® Aven Carl
Dalhammar behandlar forutsebarhetsdilemmat

i en diskussion kring hur miljobalken ska tolkas:

En extensiv tolkning av miljobalken 6kar
mojligheterna att anvanda balken for att
reglera diffusa utslaipp fran kemikalier,
transporter, produkter osv. och utokar myn-
digheternas befogenheter och i slutaindan
mojligheterna att uppna miljomalen. Nack-
delen ar att en extensiv tolkning av miljobal-
ken minskar forutsebarheten for industrin,
som vill ha klara spelregler och ger storre
utrymme for myndigheterna att stélla krav
som ibland kan vara godtyckliga eller rent

av olampliga.l”

En logiskt tankbar foljd av att ratten anpassas
for att battre representera miljon ar att ratten likt
miljon blir mer ofdrutsebar. Har kan en span-
ning urskiljas mellan den miljé som processen
ska skydda kontra sjdlva processen. Nar det ut-
ifran ett miljoperspektiv finns behov av en pro-
cess som genomsyras av flexibilitet och anpass-
ningsformaga behover processen som sadan

folja krav pa bland annat forutsebarhet.'®

15 Niko Soininen, “Torn by (un)certainty — can there be
peace between rule of law and other Sustainable Deve-
lopment Goals?”, i Duncan French, Louis J. Kotzé (red.),
Sustainable Development Goals: law, theory and implementa-
tion, 2018, s. 262-263.

16 Christina Olsen Lundh, Att ransonera utslippsutrymme:
en miljorittslig studie om utslippshandel enligt Kyotoproto-
kollet och EU ETS, 2010, s. 280-282.

17 Carl Dalhammar, Miljomdlen och miljébalken. Mojligheter
till rittsligt genomdrivande av miljokvalitetsmdl, 2008, s. 13.
8 Jfr med Andreas Duit m.fl., “Governance, complexity,
and resilience”, Global Environmental Change, 2010:20,
2010. Detta dilemma har aterkommande behandlats
inom miljoréttslig forskning med olika syn pa 16sningar,
se bl.a. Lena Gipperth, “Lagstiftning eller sjdlvreglering i
miljorédtten”, SvJT, 2001 och Anna Christiernsson, Rittens
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Rittstillimpningens avgransningar och
miljons representation
Domstolsprovningens avgriansningar
For att overga till hur miljon representeras vid
den faktiska réttstillimpningen har jag i en ti-
digare analys av cirka hundra réttsfall’® kun-
nat urskilja ett monster som indikerar att ratts-
tillampningen praglas av svarigheter att hantera
miljons komplexitet. Denna svarighet kan illu-
streras med: (1) hur domstolarna avgransar sina
provningar, samt (2) domstolarnas hantering
av miljobalkens hansynsregler. Med beaktande
av att syftet med rattsfallsanalysen har varit att
undersoka bestaende beslutsstrukturer har dven
aldre rattsfall analyserats. Av samma anledning
har underinstansdomar tagits med i analysen.
For att prova och belysa beslutsstrukturernas
fortsatta aktualitet har rattsfallsanalysen kom-
pletterats med réttsfall fran 2025.2

Inledningsvis behandlas har domstolarnas
avgransningar vilka kan delas upp i tre katego-
rier: avgrinsning i sak, avgrinsning i rum och av-
grinsning 1 tid. Dessa former av avgransningar
kan anses ha en negativ paverkan fér domsto-
larnas férmaga att hantera komplexa miljosam-
band.

Kategorin avgrinsning i sak berdr hur sjal-
va provningen delas upp. Utifrdn domskalen i

de undersokta domstolsavgdrandena gar det

forhillande till komplexa och dynamiska ekosystem: en studie
om rittsliga forutsittningar for adaptiv och ekosystembaserad
reglering och planering for bevarandet av biologisk mdngfald
vid jakt, 2011, s. 334-336.

19 Undersokningen avser en genomgang av ca 100 dom-
stolsavgoranden, se Asa Agren, Rimlighetens rationalitet
— Om mdotet mellan ekonomi och miljé i domstolsprovningen,
2022, s. 369-370 (fotnot 1172).

20 Se Mark- och miljodomstolen i Vanersborg dom 2025-
08-26 i mal nr M 5312-2, Mark- och miljddomstolen i
Viaxjo dom 2025-09-03 i mél nr M 5760-23, Mark- och mil-
jodomstolen i Nacka dom 2025-05-06 i mél nr M 9349-22,
Mark- och miljodomstolen i Vaxjo dom 2025-10-15 i mal
nr M 3258-24, Mark- och miljodomstolen i Vixjo dom
2025-07-03 i mal nr M 2251-24 och Mark- och miljéover-
domstolen dom 2025-05-13 i mal nr M 14695-22.
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att konstatera att prévningarna vanligtvis ar
uppdelade i olika sakomrdden. En prévning
gors exempelvis for transporter medan en an-
nan provning gors avseende de villkor som be-
ror gransvirden for koldioxidutslapp.2! MOD
2009:17, som avser tillstand for utokad verksam-
het vid Scanias anldggning i Sodertalje, utgor ett
exempel pa hur uppdelningen i olika sakomra-
den kan se ut. I aktuell dom delar MOD in sina
domskal i flera provningar, en provning av en-
ergihushallning, en provning av transporter och
slutligen en provning av utslapp av luktande
amnen. [ underinstansens dom (Miljodomstolen
i Nacka deldom 2008-01-10 i mal nr M 1865-07)
delas domskilen in i 22 olika prévningar. Aven
underkategorier ingdr, bland annat aterfinns un-
der kategorin energihushallning, kategorierna
VOC, lukt, kvédveoxider, stoft och oljedimma.??
Liknande monster gar att se i avgoranden fran
2025%.

Hér ska noteras att en uppdelning av
domskalen i flera provningar inte med nédvan-
dighet speglar en uppdelning av den materiella
prévningen. Aven om de skrivna domskilen en-
dast aterger en begransad bild av den faktiska
provningen, finns det dock skal att anta ett sam-
band. De uppdelade prévningarna i domskalen
speglar till viss del hur domstolarna i praktiken
delar upp sina provningar. Tillstandsbeslutens
villkor gar ofta att hérleda till en specifik prov-
ning avseende ett avgransat sakomrade. Aven

generellt utformade provningar sasom rimlig-

21 Se exempelvis, Mark- och miljodomstolen i Ostersund,
deldom 2015-11-17 i mal nr M 2600-14, Miljodomsto-
len i Umea deldom 2007-08-24 i mal nr M 58-03, Mark-
och miljddomstolen i Nacka dom 2017-06-16 i mal nr
M 6141-15.

2 Agren, Rimlighetsavvigningens rationalitet, s. 449—455.
2 Se bl.a. Mark- och miljédomstolen i Vaxjo dom 2025-
09-03 i mal nr M 5760-23, Mark- och miljddomstolen i
Nacka dom 2025-05-06 i mal nr M 9349-22 och Mark-
och miljodomstolen i Vaxjo dom 2025-07-03 i mal nr
M 2251-24.
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hetsavvagningen dr ofta begransad till ett sak-
omrdade. En ytterligare aspekt att beakta ar att
flera av de undersokta avgorandena enbart be-
handlar ett specifikt villkor, exempelvis MOD
2009:39 och MOD 2009:50 som berdr slutliga vill-
kor for utslapp till luft av processvavel.* Att det
sker uppdelningar av provningen i olika sakom-
raden kan ses som problematisk eftersom en sa-
dan uppdelning inte aterfinns i miljon. Fran ett
miljomassigt perspektiv har det ingen betydelse
var koldioxidutslappet kommer ifran. Avseende
var utslappen hamnar kan konstateras att natu-
rens kretslopp for samman bade mark, vatten
och luft. Vid en uppdelning i olika sakomraden,
dar exempelvis fororeningar till mark, vatten
och luft separeras, ar risken stor att kumulativa
effekter och andra samband i miljon inte tas in.
Med andra ord, de omstandigheter som behand-
las separat i provningarna kan ha paverkan pa
varandra. Det kan ifragasdttas om ekologiska
samband beaktas i tillracklig hog grad i dagens
rattstillampning.?

Med kategorin avgrinsning i rum avses har
en avgransning av den verksamhet som ska pro-
vas. I dagens globaliserade varld sker inte sallan
produktionen i flera steg. En fardig produkt kan
besta av olika bestandsdelar fran hela varlden.
Dartill har fragan om vad som hander med pro-
dukterna i ett senare skede aktualiserats allt mer
i samhaéllsdebatten. For att na klimatmalen beho-
ver ekonomin vara cirkuldr. Forenklat star cirku-
lar ekonomi f6r en stravan mot att produkter ska
halla langre och kunna atervinnas.?® Domstolar-
na provar i tillstandsprovningarna i regel bara
en kort lank i denna ofta langa produktions- och

konsumtionskedja. Miljofarlig verksamhet av-

2 Aven parternas yrkanden kan begrénsa prévningen,
se exempelvis Mark- och miljodomstolen i Nacka, del-
dom 2018-08-22 i mal nr M 2033-07.

2 Agren, Rimlighetsavvigningens rationalitet, s. 449—455.
% Se bl.a. Miljodepartementet, Cirkuldir ekonomi — strategi
for omstillningen i Sverige, 2020.
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gransas exempelvis geografiskt dar domstolarna
framst beaktar verksamhetens negativa paver-
kan pa miljon i naromradet. Foljdverksamheter
sasom langvdga transporter, verksamhetens
energianvandning eller anvandning av rdvaror
regleras sdllan. Denna avgransning ska forstas i
ljuset av att det sker en restriktiv tolkning och
tillampning av miljobalken.”” Har kan NJA 2004
s. 421 beroras.®® I detta rattsfall kommer Hogsta
domstolens fram till att provningen av verksam-
hetens tillstand (utokat tillstand for verksamhet i
pappersbruk) inte ska inkludera langvéaga trans-
porter. Miljodomstolen i Vaxjo har dartill ansett
att krav pa miljomarkt el inte kan anses vara en
del av tillstandsprovningen.” Denna restriktiva
tillampning hér samman med den traditionella
synen pa rattstillampning. Problematiken med
avgransningar i rum fran ett miljoperspektiv ar
att en stor andel av en verksamhets miljopaver-
kan inte provas. Miljopaverkan ar komplex och
sker inte bara i ett led, en aspekt som inte fullt ut
avspeglas i domstolsprovningarna.®
Avgrinsning i tid beror vilka tidshorisonter
och tidsaspekter som tas in i provningen. Det dr
ovanligt att domstolar i sina provningar utgar
fran komplexa tidsramar. Domstolarna beaktar
i regel linjdra, korta och enkla tidsperspektiv.
Hir gar det att aterkoppla till MOD 2009:39 och
MOD 2009:50. I bada avgorandena som avser
utslappsvillkor tas tidsaspekten upp. Exempel-

2 Dalhammar, Miljomdilen och miljobalken, s. 13.

28 Rattsfallet har fortsatt aktualitet se bl.a. Mark- och
miljodomstolen i Vaxjo dom 2025-09-03 i mal nr
M 5760-23 och MOD:s resonemang om foljdverksamhet
i Mark- och miljoéverdomstolen dom 2025-05-13 i mal
nr M 14695-22.

» Miljodomstoleni Véxjo dom 2005-12-23 i malnr M 4151-
04 (avseende tillstand till taktverksamhet) och Miljo-
domstolen i Vaxjo dom 2004-10-01 i mal nr M 3011-04.

%0 Agren, Rimlighetsavvigningens rationalitet, s. 455-462,
Dalhammar, Miljomidlen och miljobalken, s. 70 och Carl
Dalhammar, ”Livscykeltankande i miljolagstiftningen:
teori och praktik”, i Lena Gipperth, Charlotta Zetterberg
(red.), Miljoridttsliga perspektiv och tankevindor: vinbok till
Jan Darpé & Gabriel Michanek, 2013, s. 188-189.
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vis berdrs tidsaspekten i MOD:s resonemang om
kravet pa att installera ett nytt svaggassystem ar
att anse for ekonomiskt betungande. Av detta
resonemang framgar att domstolen har ett kort-
siktigt perspektiv pa bade kostnad och nytta.
Mer indirekta kostnader finns inte inkluderade
i domskalen.®!

En central del av tidsaspekten i provningar-
na ar att ett miljotillstdnds miljomassiga konse-
kvenser ofta innefattar langa tidsutdrakter. Har
kan konstateras att de tillstdnd som ges har en
negativ miljopaverkan.®? Det dr i regel svart att
fa en heltackande bild av denna negativa paver-
kan. Miljoskador kan vara irreversibla, det finns
exempelvis inga metoder som helt aterstaller ett
dagbrott. Det kan dven rora sig om en negativ
paverkan pa omgivningen under en mycket lang
tidsperiod. Negativa miljockonsekvenser av en
verksamhet kan visa sig langt senare och beho-
ver inte heller vara direkt kopplade till den verk-
samhet som har provats, en faktor som i sig 6kar
fragans komplexitet. Pa en 6vergripande niva ar
problematiken med domstolarnas tidsmaéssiga
avgransningar att miljon bygger pa icke-linjara,
langa och flerdimensionella tidsperspektiv. Det
korta, linjara och enkla tidsperspektiv som of-
tast anvands av domstolarna representerar inte
denna komplexitet.3®> Miljon f6ljer inte enkla lin-
jara monster; det som gors i nuet kan paverka
forutsattningarna for en rad framtida handling-
ar. Enligt resiliensteorin befinner sig naturen i
olika systemldagen. En paverkan pa naturen kan
innebdra att en troskel passeras och att naturen
kommer in i ett nytt systemldge. Denna forand-
ring ar till stort irreversibel. Det dr med andra
ord mycket svart att komma tillbaka till det ur-
sprungliga laget nar troskeln val har passerats.

Forandringar i miljon ar inte linjdra utan inled-

31 Agren, Rimlighetsavvigningens rationalitet, s. 462—474.
32 Det kan hir podngteras att den stora merparten av
miljoféroreningarna i Sverige ar lagliga.

3 Agren, Rimlighetsavvigningens rationalitet, s. 462—474.
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ningsvis star naturen emot de yttre storningar-
na, det finns en resiliens. Nar naturen inte langre
kan std emot storningarna blir det ddremot en
kraftig och drastisk forandring.3

Tidsaspekten blir inte mindre komplex av
att vi inte med blotta 6gat kan se manga av da-
gens miljoproblem. Vi kan exempelvis inte med
blotta 6gat se hur hog niva av koldioxid som
finns i atmosfaren. Det &r forst nar effekterna av
mansklighetens miljofarliga aktiviteter blir syn-
liga som vi inser problemet och da ar det ofta
for sent.®® En forstaelse for miljokonsekvenserna
bade i ett kortare och langre perspektiv ar darfor
behovligt. Miljons oforutsebarhet kommer tro-
ligtvis bli en dn mer central faktor i framtiden.
I en offentlig utredning om framtidens miljo
framgar att hotet om globala klimatférandringar
tvingar oss att “tanka i ett tidsperspektiv som
inte ar vanligt i samhallet.”%® Dartill kan tids-
massiga avgransningar medfora att flerdimen-
sionella tidsperspektiv inte blir representerade i
provningen.¥”

Fran ett miljorattsligt forskningsperspektiv
har det rddande tidsperspektivet inom ratten
problematiserats. Henrik Josefsson ser en skill-
nad mellan ekosystemens tidsram och hur den
positivistiska rattsteorins traditionellt har be-
handlat tid. Tiden behover enligt honom inte
vara ett enhetligt rattsligt objekt. Den ekologiska

tidsramen och den tid som rétten utgar ifran

34 Se Johan Rockstrom m.fl., “Planetary boundaries: ex-
ploring the safe operating space for humanity”, Ecology
and society, 2009:14, s. 343. Resiliensteorin har fatt ett stort
genomslag inom det miljorattsliga forskningsomradet.
% Hans Christian Bugge, “Twelve fundamental challen-
ges in environmental law — An introduction to the con-
cept of rule of law for nature”, i Christina Voigt (red.),
Rule of Law for Nature: New Dimensions and Ideas in Envi-
ronmental Law, 2013, s. 10.

36 SOU 2000:52 s. 145, se aven s. 147 avseende att klimat-
forandringar ar exempel pa processer innefattandes
komplexa tidsférhallanden.

37 Agren, Rimlighetsavvigningens rationalitet, s. 462—474.
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kan vara oforenliga med varandra.® Aven Hans
Christian Bugge problematiserar forhallandet
mellan réttslig tillampning och den ekologiska
tidsramen. Ratten har enligt honom traditionellt
haft till syfte att reglera faktiska konflikter mel-
lan intressen i nutid. Darav har det saknats ut-
vecklade instrument for att ta tillvara framtida
intressen och effekter pa lang sikt. Det finns ett
behov av sddana instrument nar beslut rorande
naturen och naturresurser tas.?’ Klaus Bossel-
mann pekar i samma riktning. Enligt honom be-
hovs en tidsmadssig integration for att kortsiktiga

och langsiktiga behov ska motas.*

Hiansynsreglernas anpassning

Ett annat uttryck for domstolarnas oférmaga att
hantera miljons komplexitet gar att finna i till-
lampningen av hansynsreglerna. Dessa regler ar
centrala for genomforandet av miljobalken och
deras flexibla utformning ger pa ett teoretiskt
plan rattstillamparna utrymme att inkludera
mer komplexa miljosamband. Hur héansyns-
reglerna ska forstas ar en fraga som har berorts
i flera sammanhang. I en rapport fran Interna-
tionella miljoinstitutet vid Lunds universitet
(IIIEE) framgar att hansynsreglerna ska ses som
kravregler, det vill siga fungera som riktlinjer
for vart handlande. Reglerna ska definiera ett
hallbart handlande.*! I propositionen till miljo-
balken framgar att: “Hansynsreglerna kan sdgas

ange den grad av hdansyn som skall iakttas.”*

38 Josefsson, Good Ecological Status Advancing the Ecology
of Law, s. 81.

¥ Bugge, "Twelve fundamental challenges in environ-
mental law”, s. 19.

40 Klaus Bosselmann, “Property Rights and Sustainabi-
lity: Can They be Reconciled?”, i Prue Taylor, David P.
Grinlinton (red.), Property Rights and Sustainability: The
Evolution of Property Rights to Meet Ecological Challenges,
2011, s. 27.

4 Dalhammar, Miljomdlen och miljobalken, s. 38.

42 Prop. 1997/98:45 del 1 s. 206.
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Miljobalkskommittén framhaller hur hansyns-
reglerna hor samman med miljobalkens mal:

I vart uppdrag understryks att tillamp-
ningen av miljobalkens allmanna hansynsregler
kommer att ha stor betydelse for vilket genom-
slag miljobalken far och for mojligheterna att
uppna dess mal.#

Hénsynsreglerna kan ses som ett instrument
for att miljon ska bli representerad i domstolar-
nas miljoprovningar. Vid domstolsprovning-
arna framtrader dock ett monster dar hansyns-
reglernas tillimpningsomrade begransas.** Det
kan darfor ifragasattas om miljons komplexitet
aterspeglas i de faktiska tillampningarna. En
avgransning i tva steg kan urskiljas. Forst sker
en avgransning nar miljon ska representeras av
en eller flera hansynsregler. Hansynsreglerna ar
inte heltackande, exempelvis gors en avgrans-
ning nar miljorattslig osakerhet identifieras och
forsiktighetsprincipen ska tacka upp for denna
osdkerhet. Darefter avgransas tillimpningsom-
radet ytterligare nar hansynsreglerna ska ut-
mynna i specifika villkor.

Tillstandsbeslut behover vara precisa vil-
ket star i kontrast till hansynsreglernas flexibla
natur. For att uppfylla principerna om ratts-
sdkerhet, forutsebarhet, proportionalitet och
likabehandling behover de krav som stalls i
tillstandsbesluten vara tydliga och inte alltfor
langtgdende. I miljobalkskommitténs rapport
framfors att hdnsynsreglerna® behover kon-

kretiseras. Om det inte framgar av avgorandet

450U 2002:50, s. 41. Detta samband belyses i Mark-
och miljooverdomstolens yttrande 2020-06-15 i mal nr
11730-18 avseende ansokan om tillstand for verksamhet
vid Preems raffinaderi i Lysekil och i Dalhammar, Miljo-
milen och miljobalken, s. 39.

“ Har utgér jag som tidigare fran de undersokta rattsfal-
len i min avhandling, se fotnot 15. Dartill gér ett liknande
monster att se i Mark- och miljodomstolen i Vaxjo dom
2025-10-15 i mal nr M 3258-24.

% Hansynsreglerna som bl.a. avser lokalisering, pro-
duktval och basta méjliga teknik aterfinns i miljobalkens
andra kapitel och ska genomsyra alla miljoprévningar.



Asa Agren:
Samradets betydelse for miljons representation i tillstandsprocessen

hur hansynsreglerna ska tillimpas skapas en
osakerhet.* Har kan tillaggas att de villkor som
aterfinns i tillstdindsdomarna &ar forbundna med
straffréttsliga sanktioner.* Det stdlls med andra
ord krav pa att verksamhetsutovaren ska forsta
och folja villkoren. Av denna anledning behéver
villkoren bade vara tydligt utformade och kun-
na ga att uppfylla.

Med beaktande av hdansynsreglernas inne-
boende flexibilitet utgor kravet pa tydliga vill-
kor en utmaning.* En problematik med att han-
synsreglerna begransas till specifika villkor ar
att miljon hanger samman. Olika miljofaktorer
lankar samman i ett storre system medan villkor
till sin natur dr konkretiserade och avgransade.
Konkreta forsiktighetsatgarder ar sallan heltack-
ande. Forsiktighetsprincipen (2 kap. 3 § miljo-
balken) ger i teorin utrymme for en helhetssyn
pa en verksamhets miljostorande komponenter
men i praktiken leder principen inte sdllan till
snava villkor, sdsom krav pa att en cistern ska
vallas in (jmf MOD 2011:39%). En invallning har

450U 2002:50, s. 62. Har finner jag &dven stod i proposi-
tionen till miljobalken, Prop. 1997/98:45 del 1, s. 158-159.
Det gér dock att problematisera detta. Enligt Gipperth
kraver operationaliseringsprocessen i sig stor forstaelse
for miljon. Lena Gipperth, Miljokvalitetsnormer: en riitts-
vetenskaplig studie i regelteknik for operationalisering av
miljomil, 1999, s. 53.

47 Enligt 29 kap. 4 § 2 st. miljobalken kan en 6vertradel-
se av ett villkor leda till straffréttsliga foljder och enligt
24 kap. 3 § 1 st. 2 p. kan en Overtradelse leda till att till-
standet aterkallas.

4 Stefan Rubenson, Delmilens formulering som stod for
miljobalkens rittstillimpning, 2009, s. 38. Kravet pa tydligt
utformade villkor belyses exempelvis i MOD 2004:14 och
i MOD 2004:73. T MOD 2004:14 (tillstand till andrad och
utokad produktion av fjarrvarme) tolererade domstolen
inte osikerhet for industrin och i MOD 2004:73 (villkor
avseende verksamhet vid skjutbana) fann domstolen tva
villkor avseende blysanering for oprecisa. Dessa villkor
togs darfor bort.

4 Rubenson, Delmilens formulering som stod for miljobal-
kens rittstillimpning, s. 39.

%0 Malet avser tillstand till fortsatt och utdkad verksam-
het, specifikt rérande biprodukter och galtgjutning. For
ett mer aktuellt mal avseende villkor pa invallning se
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till syfte att forhindra kemikalieolyckor men tar
inte bort faran med kemikalierna. I kontrast mot
de forsiktighetsatgarder som gors for att forhin-
dra olyckor, ar det inte ovanligt att tillstand att
bedriva miljofarlig verksamhet tillater att farliga
kemikalier sldpps ut i naturen, dock i mer kon-

trollerade former.>!

Utrymmet att hantera miljons komplexitet
i tillstandsprévningarna
Domstolsprovningarnas begrinsade
reformutrymme

De avgransningar som gors i rattstillampningen
belyser réttens begransade kapacitet att hantera
miljons komplexitet. Att domstolarna begran-
sar sina provningar kan ses som en effekt av att
domstolarna forsoker skapa forutsebarhet och
ddrmed &ven rattssakerhet samt skriva klargo-
rande domskal. Som har framgatt star rattens
mest centrala principer i konflikt med mer flexi-
bla provningar som i storre utstrackning skulle
kunna beakta miljons komplexitet. Det finns
aven granser for vad domstolarna kan gora. Vi
manniskor ar mindre bra pa att 16sa komplexa
problem sasom miljorattsliga beslut. Genom att
avgransa och dela upp kan domstolarna skapa
hanterbara provningar samtidigt forsvinner
dock vérdefull information och kunskap, nagot
som bl.a. Gregory A. Kiker och Olivia Odom
Green m.fl. ber6r.5? Har kan tilldggas att de be-

gransningar vid beslutsfattandet som har be-

Mark- och miljddomstolen i Vanersborg dom 2025-08-26
imal nr M 5312-2 (villkor 18).

5 Agren, Rimlighetsavvigningens rationalitet, s. 482—489,
s. 519-525.

52 Olivia Odom Green, m.fl., “Barriers and bridges to the
integration of social-ecological resilience and law”, Fron-
tiers in Ecology and the Environment, 2015:13 och Gregory
A. Kiker m.fl., ”Application of multicriteria decision
analysis in environmental decision making”, Integrated
environmental assessment and management, 2005:1.
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rorts ligger i linje med domstolarnas stravan att
nd rationella beslut.>

Ett flertal miljorattsliga experter ser ett be-
hov av att anpassa ratten till miljon.>* Kiker ef-
terfragar exempelvis en tydligare modell for
beslutsfattandet.”® Ett liknande resonemang gar
att finna hos J.B. Ruhl som foérordar en reglering
som &r designad for naturens komplexa sys-
tem.>® Att de réttsliga principerna gar att sam-
manféra med miljons osdkerhet dr dock inte en
sjalvklarhet, sdsom Craig R. Allen m.fl. uttrycker
det: "Legal certainty does not mesh well with
environmental unpredictability.”*” Det kan dven
diskuteras i vilken méan de réttsliga principerna
kan anpassas till miljordtten och om det ar moj-
ligt att genom lagéndringar fa in miljons kom-
plexitet i beslutsfattande.”® En mer flexibel lag-
stiftning kan sla fel. Eric Biber och Josh Eagel ser
héar en 6kad risk for paverkan av lobbyverksam-
het, sarskilt om flexibiliteten kombineras med

vetenskaplig osdkerhet.”

Samradets utmaningar och méjligheter
Domstolsprovningarnas begransningar lagger

ater fokus pa ansokningsforfarandet. Teoretiskt

53 Agren, Rimlighetsavvigningens rationalitet, s. 478—482.
5 Se Josefssons beskrivning, Josefsson, Good Ecological
Status Advancing the Ecology of Law, s. 17.

% Kiker m.fl., ” Application of multicriteria decision ana-
lysis in environmental decision making”.

% J. B. Ruhl “Thinking of environmental law as a com-
plex adaptive system: how to clean up the environment
by making a mess of environmental law”, Houston Law
Review, 1997:34.

5 Craig R. Allen m.fl., “Adaptive management for a
turbulent future”, Journal of Environmental Management,
2011:92, s. 1343.

58 Se bl.a. Peczenik, Vad dr ritt?, s. 51, se aven Michael De-
cleris, The law of sustainable development-General principles,
2000, s. 39.

% Eric Biber, Josh Eagle, “When does legal flexibility
work in environmental law”, Ecology Law Quarterly,
2015:42, jamfér med Kari Kuusiniemi, “Hallbar utveck-
ling, biologisk mangfald och kontraproduktivitet”, i El-
len Margrethe Basse m.fl. (red.), Fdgelperspektiv pd riitts-
ordningen: vinbok till Staffan Westerlund, 2002, s. 359.

60

finns ett storre utrymme att berdra mer kom-
plexa miljofragor i miljobedomningarna an i
domstolsprovningarna. Ett ansokningsforfaran-
de dar miljons komplexitet tydligare behandlas
far antas ge ett mer heltdckande kunskapsunder-
lag till domstolarna.®® Om ansckningshandling-
arna inklusive miljokonsekvensbeskrivningen
aterspeglar ett ansokningsforfarande dar kumu-
lativa effekter, icke linjira samband m.m. har
hanterats och processats ar forutsdttningarna
betydligt battre for att domstolarna ska kunna ta
beslut som i storre utstrackning speglar miljons
komplexitet. Som har framkommit har domsto-
lar enklare att hantera avgransade fragor. Dom-
stolarna borde darmed ha enklare att hantera de
fragor som redan har processats. Dalhammar
pekar har pa betydelsen av hur hdansynsreglerna

behandlas i ansokningsforfarandet:

Om de allmédnna hansynsreglerna ska anses
som tillatlighetsregler i egentlig bemarkelse
och inte bara ses som malsattningar, sa kravs
att en verksamhetsutovare redogor utforligt
for hur samtliga hansynsregler uppfylls i
samband med t ex MKB, tillstandsansokan

och i vissa fall i samband med tillsyn.®!

Nar det géller samradsforfarandet specifikt ar
dialog och samverkan mellan berorda aktorer
centralt for att kunna hantera komplexa miljo-
fragor.%? Samradsprocessen majliggor dessutom
ett vardefullt kunskapsutbyte som bidrar till att
battre forsta och hantera ekosystemens kom-
plexitet.%

Det har dock funnits kritik fran bland annat

domstolshall mot att underlaget i tillstandsan-

6 Som tidigare har namnts syftar miljobedomningarna
till att ta in ett bredare miljoperspektiv i tillstdindsproces-
serna.

61 Dalhammar, Miljémidilen och miljébalken, s. 40.

62 Ruth DeFries och Nagendra Harini. “Ecosystem ma-
nagement as a wicked problem.” Science 356.6335, 2017.
63 Esther Turnhout och Bob Bloomfield m.fl. Listen to the
voices of experience. Nature, 488, 454-455, 2012.
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sokningarna dr for allmant hallet for att det ska
gd att bedoma om kraven i de allmédnna héan-
synsreglerna ar uppfyllda. En rad fragor har
inte behandlats, daribland risker i samband med
oversvamningar och andra sidkerhetsrelaterade
fragor.®* I praktiken gors dven avgransningar
som riskerar att minska miljons representation
i ansokningsforfarandet. Detta belyses av hur
de allmédnna hansynsreglerna representeras i
ansokningshandlingarna.®® Det gar att finna ett
monster dar hansynsreglerna representeras hu-
vudsakligen som konkreta villkor i miljokon-
sekvensbeskrivningarna. Exempelvis star det i
miljokonsekvensbeskrivningen for Henriksdals
reningsverk, att Stockholm Vatten foljer hushall-
nings- och kretsloppsprincipen genom att bl.a.
anvanda huvudsakligen fornybara bréanslen vid
uppvéarmningen av reningsverkets lokaler.®® Ett
liknande monster om an inte lika tydligt gar att
urskilja i de handlingar som miljokonsekvens-
beskrivningarna ér en bilaga till, det vill sdga an-
sokningarna om tillstdnd. Avseende underlagen
till avgransningssamrad framgar inte att han-
synsreglerna har berorts.®” Detta tyder pa att det
kan finnas en diskrepans mellan miljobedém-
ningens syfte och den faktiska tillampningen.
En sadan diskrepans belyses dven av hur kumu-
lativa effekter har hanterats i miljokonsekvens-

beskrivningarna.®® Mer specifikt kan ett liknan-

4 SOU 2004:37 s. 326.

65 Agren, Rimlighetsavvigningens rationalitet, s. 440-443.
 Miljokonsekvensbeskrivning, Stockholm Vatten —
Stockholms framtida avloppsrening (detta ar ett under-
lag till Mark- och miljodomstolen i Nacka dom 2017-12-
14 i mal nr M 3980-15), 2015, s. 282.

67 Agren, Rimlighetsavvigningens rationalitet, 443-445.
 Antoienette Warnback, Tuija Hilding-Rydevik. "Cu-
mulative effects in Swedish EIA practice —difficulties
and obstacles.” Environmental impact assessment review
29.2,2009, s. 107-115. Sedan artikeln skrevs har samrads-
forfarandet reformerats. I Naturvardsverkets rapport
om reformens effekter framtrader en splittrad bild, men
det tycks som att det numera tas en nagot storre han-
syn till kumulativa effekter. Se Naturvardverket, Miljo-
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de monster urskiljas avseende samradsforfaran-
det.®

Forvisso kan det ifrdgasattas i vilken ut-
strackning samradsforfarandet i dagslaget fak-
tiskt fungerar som ett verktyg for att hantera
miljons komplexitet. Det centrala dar emellertid
att samradet bar pa en betydande potential att
utvecklas till ett sddant verktyg.”’ Samradets
betydelse framtrader sarskilt mot bakgrund av
de avgransningar som ofta kravs vid tillstands-
provningar och som begransar mojligheterna att
aterspegla miljons komplexitet i provningarna.
Med fokus pa tillstandsprovningarnas struktu-
rella begransningar ar artikelns slutsats att sam-
radet kan fylla en viktig funktion som ett verktyg
att ta in miljons komplexitet i tillstandsprov-
ningarna. I detta sammanhang kan det konsta-
teras att det under de senaste aren har presente-
rats flera offentliga utredningar som behandlar
dagens samradsforfarande.”’ I SOU 2022:33, Om
provning och omprévning — en del av den grona om-
stillningen, ger utredarna forslag pa ett forstarkt
samrad. Utredningen lyfter fram samrad som en

faktor som i sig kan effektivisera tillstandspro-

bedomningar, En utvirdering av dndringar i miljobalken,
2021, s. 72, jfr s. 46.

9 Se bl.a. Monika SusSkevics och Triin Ehrlich, m.fl., Pu-
blic participation in environmental assessments in the
EU: A systematic search and qualitative synthesis of
empirical scientific literature, Environmental Impact As-
sessment Review, 98, 106944, 2023 och Thomas C. Beierle,
Democracy in practice: public participation in environmental
decisions, 2010, s. 55-62.

70 Har kan konstateras att trots att ett vdl genomfort
offentligt deltagande inte alltid leder till battre imple-
mentering finns mdjligheterna enligt Beierle. Beierle,
Democracy in practice: public participation in environmental
decisions, s. 55-62. Aven Sugkevics och Ehrlich m.fl. ser
en sadan potential, Suskeviés och Ehrlich, m.fl.,, Public
participation in environmental assessments in the EU.

7l Fragan om hur samradet ska utvecklas dr inte ny, se
bl.a. SOU 2003:124 s. 101-109, Ds 2016:25 s. 145-146 och
SOU 2009:45 s. 11 och s. 17-21, dartill har det pagatt en
parallell lagstiftningsprocess avseende forbattrat ge-
nomforande av MKB-direktivet som inte specifikt beror
samradsforfarandet vid tillstdndsprocesser, se bl.a. prop.
2024/25:153.
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cessen. Aven SOU 2022:21, Riitt for klimatet, visar
pa samradets viktiga roll i tillstdndsprocessen.
Dartill har det varit viktigt att inkludera en sam-
verkansform i arbetet med att ge vattenkraften
moderna miljovillkor.”? Den senaste utredning-
en som aktualiserar samradet ar den tidigare
namnda miljotillstandsutredningen. Kortfattat
innebar utredningens forslag att avgransnings-
samrad och undersokningssamrad slopas.” Det-
ta medfor bland annat att allmanheten invol-
veras i ett senare skede av processen och att en
miljokonsekvensbeskrivning redan har upprat-
tats ndr det nya samradsforfarandet ar tankt att
ske. Dartill ska kravet pa en miljobedomning
omfatta farre provningar. Det ska dock finnas
mojlighet att ha frivilliga samrad.”

Med beaktande av artikelns slutsats ar det
avslutningsvis av intresse att reflektera over
hur de offentliga utredningarnas reformférslag
hanterar samradets potential. En avgransning
gors har till miljotillstdndsutredningens forslag
med hansyn till dess aktualitet och att de skiljer
sig fran Ovriga utredningsforslag. Det som har
legat till grund for forslagen i miljotillstandsut-
redningen dr en stravan att Sverige ska ligga helt
i linje med MKB-direktivet.”” Detta innebar att
vi varken ska ha lagre eller hogre krav a@n vad
som anges i direktivet.” Det 4r med andra ord
forenligt med direktivet att ta bort och ersatta
avgransnings- och undersokningssamraden.
En begransad miljobedomning kommer enligt
utredarna att leda till en mer effektiv och forut-
sebar prévning som dven uppfyller utrednings-
direktivets krav pa konkurrensneutralitet. Nar

konkurrensneutralitet tas in som en avgdrande

72S0U 2022:33 s. 266 och 2022:21 s. 289, och 294-295.

73 Se SOU 2024:98 del 1 s. 45.

74 Se SOU 2024:98 del 1 s. 48.

75 Direktivet om bedémning av inverkan pd miljon av
vissa offentliga och privata projekt (2011/92/EU), MKB
star har for miljokonsekvensbeskrivning.

76 Stravan bygger pa att det varken ska finnas en dver-
eller underimplementering av direktivet.
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faktor for en reformerad miljoratt behover den-
na faktor provas i ljuset av miljobalkens syften
och mal. Aven om det framkommer att den fore-
slagna miljoprovningsprocessen ska bidra till att
miljomélen mots framkommer inte hur detta ska
ske, forutom i form av en 6kad investeringsvilja.
Samradsforfarandets betydelse for att hantera
och spegla komplexa miljofragor berors inte.””
Som har framhallits i denna artikel &r det
viktigt att tillstandsprocessen formar att han-
tera miljons komplexitet for att miljobalkens
overgripande syfte ska kunna realiseras. Att
decimera samradsforfarandet ar i detta hédnse-
ende rent kontraproduktivt. Det finns flera skal
att anta att de foreslagna forandringarna avse-
ende samradsforfarandet riskerar att begransa
tillstandsprovningarnas formaga att aterspegla
miljons komplexitet. Som har framgatt ska sam-
radet ske i ett senare skede enligt forslaget trots
att forskning visar pa behovet av att ha samrad
tidigt i processen.”® Med hénsyn till hur miljo-
bedomningar idag genomfors, dr det rimligt att
anta att det redan kommer att finnas fardiga for-
slag pa villkor ndr samradet sker i detta senare
skede. Fragan om hur miljon ska representeras
kommer darmed att ha behandlats redan innan
sjdlva samradet. Detta forsamrar majligheterna
till forutsattningslosa samtal. Samradets parter
riskerar istallet att hamna i en diskussion om
detaljer kring villkorens utformning. En annan
aspekt av utredningens forslag ar att allméanhe-
tens tilltrade till processen kommer att begran-
sas. Transparensen kommer darmed att forsam-
ras, i synnerhet vad galler de 6vervaganden som

gors i processens inledande skeden. Det finns

77 Se SOU 2024:98 del 1 5. 59, del 2 s. 1041-1042 och del 3
s. 1586 och s. 1643.

78 Avseende behovet av att ha samrad tidigt i processen
se aven Hornberg Lindgren, Miljokonsekvensbedomningar
som rittsligt verktyg for hdllbar utveckling, s. 132-133 och
Suskeviés och Ehrlich, m.fl., Public participation in envi-
ronmental assessments in the EU.
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oklarheter kring fragan om miljons representa-
tion i miljoprovningarna. Nér, hur och av vilka
ska denna fraga behandlas i den av utredarna
forslagna tillstandsprocessen?”

Dartill saknas flera aspekter i utredningens
konsekvensanalyser, bl.a. vilken effekt utred-
ningens forslag har pa klimatet. Avseende kli-

matet skriver utredarna foljande:

Sammantaget dr det svart att bedoma vilka
effekter pa mdajligheten att na riksdagens
miljomal inklusive klimatmalet som vara
forslag kan fa. De viktigaste konsekvenser-
na for miljo och klimat av vara férslag hand-
lar om att en 6kad investeringsvilja bor leda
till att fler klimat- och miljoforbattrande
investeringar gors och till att klimatomstall-

ningen paskyndas.®

Det kan diskuteras huruvida utredningens for-
slag att begransa samradsforfarandet gynnar kli-
matrelaterade fragor. Dessa fragor genomsyrar i
princip alla miljoprovningar och visar pa dom-
stolarnas behov av att kunna hantera miljons
komplexitet. Det &r troligt att klimatrelaterade
fragor inte fdngas upp om domstolarna inte han-
terar denna komplexitet i tillstdndsprévningar-
na. Dartill kan konstateras att utredningen utgar
fran regeringens tyckande snarare dn vetenskap,
avseende vilka atgarder som framjar klimatin-
vesteringar.®!

Utredarna menar att deras forslag avseende
ett nytt samradsforfarande kommer leda till en
mer forutsebar provning. Jag finner snarare en
risk att forslaget kan ha negativ paverkan pa
forutsebarheten.®? Det ar inte bra for forutsebar-
heten att det finns en diskrepans mellan en lag-
stiftnings overgripande syfte och dess enskilda

79 Se SOU 2024:98 del 2 s. 1222, s. 1247-1253.

80SOU 2024:98 del 1 s. 59.

850U 2024:98 del 3 s. 1587.

8 Har utgar jag fran utredningens egna definition av for-
utsebarhet, se bl.a. SOU 2024:98 del 1 s. 417.
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bestimmelser. Som har framgatt riskerar de
foreslagna forandringarna hindra en provning
som representerar miljon.

For att summera upp satter miljotillstands-
utredningen ljuset pa samradsforfarandet. Som
har framgatt i denna artikel finns det stora ut-
maningar med att ta in komplexa miljofragor i
domstolsprovningarna. Den miljobedomning
som gors innan en ansdkan inkommer till dom-
stol har ett format som battre lampar sig for
dessa fragor. Samradet som ar en del av miljo-
bedomningen har potential att vara ett viktigt
verktyg for att ratten ska kunna hantera miljons
komplexitet. Miljotillstandsutredningen &r en av
flera offentliga utredningar som har kommit de
senaste dren dar en reformering av samradet har
diskuterats. Tyvarr tar inte miljotillstandsutred-
ningen in samradets betydelse som verktyg att
hantera och spegla miljons komplexitet. En pro-
cess som inte formedlar miljons komplexitet &r
samre rustad for att mota de utmaningar vi star
infor och darmed i mindre utstrackning forenlig

med miljobalkens syfte.
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Traditional Legal Definitions of Forest in Finland and
the Pressure from the EU to Their Amendments

K. T. Kokko and |. Uitamo*

Abstract

Finland, as Europe’s most heavily forested country, represents about 11-13 per cent of the forest area in Europe
(210 million ha). Forests, as defined by the FAO, cover about 74 per cent of the total Finnish land area. They have
long been and still are important to the Finnish society and economy.

The Forest Act is the most important statute for steering the management and sustainable utilisation of
forests. It is applied in areas classified as forestry land. However, its provisions do not include a definition of
the forest as such. The Act on a Temporary Forestry Incentive Scheme is the main source of law for the legal
definition of ‘forest’. In this Act the term ‘forestry land’ is divided into four parts on the grounds of its wood
production potential. These four parts are well established in the national forest inventory system and forestry.
In common language, forest takes on diverse forms in Finland. The traditional legal definition is not very ser-
viceable in unmanaged forests, such as in wilderness or nature conservation reserves, or in forests as carbon
sinks. Our analysis shows that it is only a matter of time before the terminology of Finnish standard language
and of EU legislation causes the traditional legal definitions of forest to evolve for multiple and new purposes
in Finland, and the core of the legal definition of ‘forest’ becomes neutral with regard to forest in the FAO’s clas-

sification, and disengages itself from traditional forestry and especially from wood production targets.

Keywords: Sustainable Forestry; Forestry Law; Forest Land; Scrub Land; Waste Land; Forestry Land

1. Introduction forest definition of FAO. However, unlike the
1.1 Background Finnish classification, the FAO definition ex-
Finland, as Europe’s most heavily forested coun- cludes 1/3 of ‘scrub land’, meaning forest land
try, represents about 11-13 per cent of the forest of low productivity, and all “waste land’, mean-
area in Europe (210 million ha). Forests, as de- ing non-productive land, from the category of
fined by the FAO, cover at least 23 million hect- forest. Based on Finnish classification, forestry
ares or about 74.2 per cent of the total Finnish land covers 26.3 million hectares, about 86 per
land area. The FAO classification defines forest cent, of the total Finnish land area (30.6 million
land as land with a tree crown cover of more hectares).!

than 10 per cent. The forest area must be at least Forests in Finland belong almost entirely to
0.5 hectares with trees higher than 5 meters. In the cool boreal coniferous forest type. The for-
practise, all Finnish forest lands fall under the ests are dominated, especially in the uplands, by

! See Luke (2020), s. 18. See also Metla (2014), pp. 33, 37;

L . o Corona (2022); Food and Agriculture Organization of the
Finnish Forest Centre, kai.kokko@helsinki.fi, United Nations (2012), p. 3 and (2018), p. 4; Rantala S

* Faculty of Law, University of Helsinki and

janne.uitamo@metsakeskus.fi. (ed.) (2011), p. 20.
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pine (Pinus sylvestris) and spruce (Picea abies).
As regards broadleaves, birches (Betula) and al-
ders (Alnus), for example, flourish in this kind
of boreal forest.

Forests have long been exceptionally im-
portant to the Finnish society and economy. In
2014, 3.6 per cent of the gross national product
was generated in the forest sector and forest in-
dustries’ share of the export of manufactured
goods was about 20 per cent.? In 2022, the share
was still 18 per cent.® Finnish forests are tradi-
tionally characterised by private ownership. In-
dividual persons, undistributed estates and non-
industrial companies own 53 per cent of forestry
land and 61 per cent of productive forest land,
in which the poorly and non-productive forest
areas are not included.* Private forest estates are
quite small, about 30 hectares on average.®

All in all, in Finland forest-related concepts
are well established in inventories, forestry, na-
ture protection and other social contexts. How-
ever, it is not self-evident that this social under-
standing is fully included in or can be identified
in legal definitions of forests, or that these social
concepts have equivalents in legal definitions in

effective law.

1.2 Finnish forest type classification

Finnish forest (vegetation) type classification
provides an opportunity to assess and value
forests and their growth capacity for forestry.
This kind of information is important in the
formation, division and trade of forestry lands.
The Finnish forest type system is based on clas-
sifying potential site productivity based on the

actual vegetation cover, which is typical to cer-

2 Metla (2014), p. 328 and 361.

3 Ministry of Agriculture and Forestry of Finland (2024).
4 Metla (2014), p. 35.

5> Metla (2014), p. 35.

tain climatic and edaphic site conditions.® Forest
types are identified with regard to the species
composition of the forest vegetation, its overall
appearance, and growth habits. Certain typical
species of indicator plants have been chosen to
determine the particular forest type.” The effect
of tree species composition and recent intensive
silvicultural measures on the vegetation pattern
have probably been underestimated in the origi-
nal theory.® Despite this criticism, forest types
find varied and comprehensive use, especially
in forest inventories and management but also
in forest ecological studies.’

In statutory law, the site quality classes and
corresponding forest types have been used in
connection with defining the prerequisites of re-
generation felling and the measures needed to
fulfil forest regeneration obligations, as well as
defining what constitutes a sufficient stand af-
ter intermediate felling.!” One central objective
of the Finnish forest legislation has traditionally
been to make use of the full productive capacity
of the site. In this respect, the optimal tree spe-
cies and density of the growing stock vary ac-
cording to the fertility and geographical location
of the area.! However, the classification clearly
reveals that the focus in Finnish forests has been
in timber production for wood processing and
other uses. It indicates how forest as a social con-

cept turns into a legal definition in Finland.

¢ Cajander (1909); Cajander and Ilvessalo (1921);
Cajander (1926).

“Rantala (2011), p. 25. See also Government Decree (VNA
metsien kestdvastd hoidosta ja kdytosta 1308/2013), an-
nex.

8 See Kuusipalo (1983).

9 See more about the types in Hotanen et al. (2013 and
2008) and Tonteri et al. (1990).

10 See about felling and regeneration obligation the For-
est Act (Metsélaki 1096/1996) section 5 and 5 a.

11 See about fulfilling regeneration obligation and tree
species the Forest Act sec. 8, 8 a and 9. See also Govern-
ment Decree (1308/2013) sec. 11-15.
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1.3 Research questions, method and article
structure

Legal definitions or concepts usually arise in a
legislative process as a social construct'? to de-
scribe the field of application of regulations. The
background may be a very long historical devel-
opment. Legal definitions involve some kind of
pre-understanding of the society and the values
that prevail in the legislative process. The choice
of definitions is not neutral. It is the exercise of
power. For example, understanding the forest
as a natural resource, an ecosystem or a carbon
sink will guide the search for a responsible back-
ground in various sectors of environmental law.
As social constructs, legal definitions may take
on different meanings than they do in the natu-
ral sciences.”

As mentioned above, forestry has been an
important factor in the improvement of Finn-
ish national economy and wellbeing. One cen-
tral objective of the Finnish forest legislation has
been to make use of the full productive capacity
of the site. Even the forest type classification has
been developed to support the forestry. In this
article, we study 1) what are and mean the tradi-
tional definitions of forest in Finnish legislation
and legal practice, particularly in case law? and
2) can the European Union’s green deal regula-
tion somehow challenge the traditional Finnish
legal definitions?

The first question is answered using legal
dogmatics and conceptual analysis as the main
research methods. The forest definitions and
their interpretive content are identified from
legislation and legal practice. Although we ana-

lyse concepts, our methodical view differs from

12 The key tenet of social constructionism is that our
knowledge of the world, including our understanding
of human beings, is a product of human thought rather
than being grounded in an observable, external reality.
See Burr (2015), p. 222.

13 Kokko (2019), p. 82.
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the old Finnish conceptual law research tradi-
tion of environmental law as it is represented,
for example, in the doctoral dissertation General
use as a water law concept by Manner (1953). We
understand that from the legal definitions alone
one cannot draw very far-reaching conclusions
about their use in administrative practise.

Our research focus is mainly on the first
question. A broad conceptual analysis for the
second question is not possible in this article.
For example, Sasso et al. have described the for-
est jigsaw in the Fit for 55 Package'* so that it
includes the 2023 LULUCEF regulation from the
EU’s climate law and policy', the Regulation es-
tablishing a certification framework for carbon
removals'®, and sustainability criteria concern-
ing the use of forest biomass under the 2023 Re-
newable Energy Directive!”. Moreover, a range
of instruments, while not directly addressing
climate law and policy, are relevant to the forest

sector. These include the Biodiversity Strategy'®,

14 Commission, ‘Fit for 55’: delivering the EU’s 2030 Cli-
mate Target on the way to climate neutrality” (Commu-
nication) COM(2021) 550 final, 14 July 2021.

15 Regulation (EU) 2023/839 of the European Parliament
and of the Council of 19 April 2023 amending Regula-
tion (EU) 2018/841 as regards the scope, simplifying
the reporting and compliance rules, and setting out
targets of the Member States for 2030, and Regulation
(EU) 2018/1999 as regards improvement in monitoring,
reporting, tracking of progress and review [2023] OJ
L107/1 (2023 LULUCF Regulation).

16 Regulation (EU) 2024/3012 of the European Parliament
and of the Council of 27 November 2024 establishing a
Union certification framework for permanent carbon re-
movals, carbon farming and carbon storage in products.
17 Directive (EU) 2023/2413 of the European Parliament
and of the Council of 18 October 2023 amending Di-
rective (EU) 2018/2001, Regulation (EU) 2018/1999 and
Directive 98/70/EC as regards the promotion of energy
from renewable sources, and repealing Council Direc-
tive (EU) 2015/652.

18 Commission, ‘EU Biodiversity Strategy for 2030.
Bringing nature back into our lives” (Communication)
COM(2020) 380 final, 20 May 2020.
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the Forest Strategy', the Forest Monitoring
Law?, the Forest Product Regulation?!, the Na-
ture Restoration Law?, and the Common Agri-
cultural Policy*.2* We limit our work by taking
only some examples from the EU’s legislation
and its legal forest definitions to answer the sec-
ond question.

In the following, we analyse traditional legal
definitions of forest, considering Finnish statu-
tory law (chapter 2) and case law (chapter 3). Af-
ter that, we study with some examples the pres-
sure from new EU legislation to diversify the
legal forest definitions in Finland as a Member
State (chapter 4). Moreover, we discuss the fu-

ture trends of forest definition based on the legal

19 Commission, ‘New EU Forest Strategy for 2030" (Com-
munication) COM(2021) 572 final, 16 July 2021.

20 Commission, ‘Proposal for a Regulation of the Eu-
ropean Parliament and of the Council on a monitoring
framework for resilient European forests” COM(2023)
728 final, 22 November 2023, 2023/0413 (COD). See also
Ministry of Agriculture and Forestry (23.9.2024): The EU
Commission’s proposal on forest monitoring needs fur-
ther work — For Forest+ Group presents a way forward,
https://valtioneuvosto.fi/en/-/1410837/the-eu-commis-
sion-s-proposal-on-forest-monitoring-needs-further-
work-for-forest-group-presents-a-way-forward.

21 Regulation (EU) 2023/1115 of the European Parlia-
ment and of the Council of 31 May 2023 on the making
available on the Union market and the export from the
Union of certain commodities and products associated
with deforestation and forest degradation and repealing
Regulation (EU) No 995/2010 [2023] OJ L150/206 (Forest
Product Regulation).

22 Regulation (EU) 2024/1991 of the European Parliament
and of the Council of 24 June 2024 on nature restora-
tion and amending Regulation (EU) 2022/869 [2024] O]
L.2024/1991.

2 Consolidated text: Regulation (EU) 2021/2115 of the
European Parliament and of the Council of 2 December
2021 establishing rules on support for strategic plans to
be drawn up by Member States under the common agri-
cultural policy (CAP Strategic Plans) and financed by the
European Agricultural Guarantee Fund (EAGF) and by
the European Agricultural Fund for Rural Development
(EAFRD) and repealing Regulations (EU) No 1305/2013
and (EU) No. 1307/2013 [2021] OJ L435 (02021R2115-
20,240,525).

24 Sasso et al. (2025), p. 3.
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literature (chapter 5). Finally, we conclude with

our main remarks (chapter 6).

2. Legal definitions of “forest” in
statutory law
2.1 Legal sources, forestry administration
in Finland, and approach to legal study
The primary source of law in Finland is statu-
tory, especially the Constitution, Acts, and De-
crees. According to section 20(1) of the Constitu-
tion on nature and biodiversity, the environment
and the national heritage are the responsibility
of everyone.” The words nature, biodiversity,
environment, and national heritage can all have,
depending on context, connotations of forest.
The idea of responsibility for renewing forests is
old in Finland, since as early as the Forest Act
of 1886 there has been some sort of prohibition
on destroying forests. Since then, the content of
the obligations has varied. In the applicable law,
the key element of economic sustainability is the
forest regeneration obligation.?® The effective
Forest Act (1093/1996) aims, according to its sec-
tion 1, to promote not only economically but also
ecologically and socially sustainable manage-
ment and utilisation of forests in order that the
forests produce a good output in a sustainable
way while their biological diversity is preserved.
In general, the environmental legislation
is based on sectoral enactments, which include
policy instruments in achieving particular set-
tled objectives. Forestry and forest management
are regulated in special forest legislation. The
main policy instruments in the legislation are
the forest use declaration for monitoring forest

use (logging and management practices) and

2 The Constitution of Finland (Suomen perustuslaki
731/1999).

26 See the Forest Act (metsélaki 1093/1996), section 5a and
5. See also Kiviniemi (2015), p. 32, 333.
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state subsidies for forestry.” Besides forest legi-
slation, Acts concerning nature protection and
land use planning, for instance, have effects on
the management of forest resources.?® With both
Acts, forest habitats and species can be protected
in principle. However, while the focus in the Na-
ture Conservation Act is on nature protection,
the land use planning in the Area Use Act bal-
ances different interests. Some forest areas can
be conserved in land use planning. At the same
time, some other forest areas can be reserved
for forestry. Municipalities are in charge of lo-
cal land use planning. Land use in municipali-
ties is organized and steered through the use of
local master plans and local detailed plans.?’ In
the Nature Conservation Act and the Area Use
Act, the competent ministry refers to the Minis-
try of the Environment, whereas the Ministry of
Agriculture and Forestry is responsible for the
steering and supervision of the enforcement of
the Forest Act and for the preparation of forest
policy in general. The Finnish Forest Centre is
the competent authority that enforces forest leg-
islation and is also in charge of giving general
guidance for sustainable forest management.®
Legal definitions of forest are looked at from
four different angles in this chapter. Firstly, their
existence and content have been mapped from
Finnish legislation. Secondly, the nature of forest

definitions has been clarified. The nature usual-

77 See the Forest Act (metsdlaki 1093/1996), especially
sec. 14, and The Act on a Temporary Forestry Incenti-
ve Scheme (laki metsdtalouden madrdaikaisesta kan-
nustejdrjestelmastd 71/2023). See also Kiviniemi (2015),
pp- 376-383 and 426-495.

28 See the Nature Conservation Act (luonnonsuojelu-
laki 9/2023) and the Area Use Act (alueidenkayttolaki
132/1999).

2 See the Area Use Act, sec. 4.

30 See the Nature Conservation Act, sec. 9, the Area Use
Act, sec. 17 and the Forest Act (metsalaki 1093/1996), sec.
24 and 25. The Act on Finnish Forest Centre (laki Suomen
metsdkeskuksesta 418/2011) sec. 8 and the Government
Decree on Ministry of Agriculture and Forestry (VNA
maa- ja metsdtalousministeriosta 1267/2014), sec. 1.
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ly tells something about the purpose behind the
concepts. The legal definitions are not as neutral
as they seem to be at first sight. Thirdly, it has
been necessary to identify different types of for-
est definitions. The types set the definitions in
proportion to their field of application and help
to answer the second research question concern-
ing EU legislation. Finally, extensions and re-
strictions of the definitions illustrate their pos-

sible use in legal practise.

2.2 Existence and Content
In Finland, the Forest Act is the most important
statute in steering the management and sus-
tainable utilisation of forests. For this purpose,
the Act is applied in areas classified as forestry
land.®! According to the Government proposal,
land can be classified as forestry land, agricul-
tural land, built land, and traffic areas. Further-
more, forestry land is explained to mean “forest
land” (metsdmaa), ‘forest land of low productiv-
ity’ (kitumaa), and ‘waste land’ (joutomaa).*?
Thus, on the basis of the preparatory works,
forestry land includes all areas that have not been
put to other use as agricultural land or built and
traffic areas. The same idea of forest as a kind of
residue is manifested in sec. 3(1), according to
which the Forest Act does not prevent forestry
land from being adopted for other purposes. The
scope of application of the Forest Act, however,
does not cover forest land in principle suitable,
but in practice unavailable, for forestry, when it

is located for instance in a protected area accord-

31 The Forest Act (metsélaki 1093/1996), esp. sec. 2(1).

%2 Government proposal (Hallituksen esitys Eduskun-
nalle metsalaiksi sekd laeiksi kestdvan metsdtalouden
rahoituksesta ja rikoslain 48 luvun 1 §n 3 momentin
muuttamisesta 63/1996 vp), p. 24. See Maitta (2021 a)
p- 8. According to the Forest Act, sec. 2.1, sentence 1 this
Act applies to the management and utilisation of forests
in areas classified as forestry land. Although this section
has been amended (1085/2013), this sentence remained
the same.
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ing to the Nature Conservation Act (9/2023) or
in a forest area that is not designated for agri-
culture and forestry in a local detailed plan but
other purposes according to the Area Use Act
(132/1999).%

When discussing the settled meaning of the
legal expressions in statutes generally, it is pos-
sible to find their semantically unproblematic
core and to show with standard language the
cases having positive code-reference. In propor-
tion, legal expressions empower to recognize the
cases that have clearly negative code-references
and fall outside the core area by using the nor-
mal meaning of standard language. However, in
the penumbra area of meaning it is impossible
to take a stand with standard language alone
on different cases and whether they belong to
the area of a particular legal expression. For ex-
ample, what is meant by ”forest” in the Forest
Act?®* Although the Forest Act refers to forests
situated on forestry land and their use, its provi-

sions do not include a legal definition of ‘forest’

3 The Forest Act (metsilaki1l093/1996), sec. 2(1). The re-
maining Land Use and Building Act was renamed the
Area Use Act (alueidenkayttolaki) when the new Con-
struction Act (rakentamislaki) took effect in the begin-
ning of year 2025.

3 Laakso has stated that, when discussing the meaning
content of linguistic expressions in regulatory informa-
tion, different meaning zones can be distinguished based
on their references. First, it is possible to demonstrate the
semantically unproblematic core area of settled mean-
ing. In this event, cases that clearly fall within the core
area of settled meaning can be identified on the basis of
standard language (positive code-reference). Second,
situations that clearly lie outside the meaning content of
an expression can be quite easily noticed (negative code-
reference). The third category is formed by the marginal
or penumbra areas (begreppsperiferi) of the meaning of
the expression. It is not possible to determine, based on
standard language alone, whether or not the concerned
cases fall within the scope of the conceptual content of
the expression in the penumbra area of meaning. Par-
ticularly, these cases are open to interpretation, and their
analysis is at the heart of legal dogmatics. See Laakso
(2012), p. 333.
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as such.® What is meant by forest in penumbra
cases is a matter of interpretation. Thus, what
‘forest’ means in the Act and some other statutes
is dependent on context, and it is still open to
interpretation in practice as a legal definition.

In the applicable law, for example, the mini-
mum amount of trees after intermediate felling
is still given separately for some site quality
classes and forest types.®® Before the compre-
hensive amendment of the Forest Act that came
into force in 2014, the minimum diameter and
age for a stand which could be treated with re-
generation felling and the measures associated
with the establishment of a new tree stand were
also separated between the forest types in de-
tail.’” However, most of these provisions were
repealed after the 2014 amendment of the Forest
Act, which left the steering task to more general
forest management guidance.

Although the purpose of the Forest Act is
to promote economically, ecologically, and so-
cially sustainable management and utilisation
of forests,® economically sustainable timber/

wood production is still the primary purpose,®

% However, according to the preparatory works, the
term forest in the Forest Act refers to the ecological entity
of forest nature that consists of the living and inanimate
parts and the interrelationships within and between
these parts. In addition, forest biodiversity refers to the
diversity and variability of all plants, animals, and mi-
croorganisms living in forests, and their habitats. Biodi-
versity manifests itself in the abundance and variety of
species, their genetic heritage, and ecosystems. See Gov-
ernment proposal (63/1996 vp) p. 24 and Maatta (2021 a)
p- 8.

36 Government Decree (valtioneuvoston asetus kes-
tavastd metsien hoidosta ja kdytosta 1308/2013), annex.
%7 Government Decree (valtioneuvoston asetus kes-
tavastd metsien hoidosta ja kdytosta 1234/2010), annex.
38 See the Forest Act (metsélaki 1093/1996), sec. 1.

% See e.g. Kokko (2009), p. 58. Based on the Supreme
Administrative Court’s decision (KHO 2008:66) Laakso
(2009) states that, in order to achieve the objectives of
the Act, the various aspects of forest use must be recon-
ciled in practical forest management in such a way as
to ensure the prerequisites for economically viable for-
estry practices. The Forest Act has been amended since
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and provisions of the Act are mainly connected
to the wood production potential of commercial
forests.

The conclusion above can be confirmed
by studying the Act on a Temporary Forest-
ry Incentive Scheme.*® According to sec. 2(4)
‘forest’ means in this Act ‘forest land,” ‘scrub
land” denoting forest land of low productivity,
‘waste land’, and ‘other land for forestry’ (muu
metsdtalousmaa). These four concepts are well
established in the national forest inventory sys-
tem and forestry. The preparatory works of
the Act note that the above-mentioned Forest
Act does not include a legal definition for for-
est. However, the definition must be contained
in the Act on a Temporary Forestry Incentive
Scheme because of the state aid provisions of
the European Union.*! Thus, preparatory works
explain that the definition is based on the term

‘forestry land’, which is divided into four parts

the above yearbook decision. Although the decision has
been seen as a manifestation of a systematic and goal-
oriented interpretation of the Forest Act, Maattd (2021 a)
is skeptical that the purpose provision could have a ma-
terial impact on the interpretation of the law.

40 The Act on a Temporary Forestry Incentive Scheme
(laki metsatalouden méaraaikaisesta kannustejérjest-
elmastd 71/2023).

41 See esp. articles 107 and 108 of the Treaty on the Func-
tioning of the European Union (OJ 26.10.2012 C 326/47).
See also European Commission (2022/C 485/01): Euro-
pean Union Guidelines for State aid in the agricultural
and forestry sectors and in rural areas. According to
sec. (33)31 ‘forest’ means an area of land spanning more
than 0,5 hectares with trees taller than 5 meters and a
canopy cover of more than 10% or trees able to reach
these thresholds in situ; and does not include land that
is predominantly under agricultural or urban land use.
A Member State or region may choose to apply another
forest definition based on an existing national legislation
or inventory system. Finland has chosen to apply the
definition of forest which is based on its national legisla-
tion. The Member States or regions must provide such
definitions in the notification, and when it relates to a
rural development measure, it should be provided in the
rural development programme.
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on the grounds of wood production potential.*?
This Act brings together in the legal definitions
of ‘forest’” and ‘forestry land” the knowledge
from Finnish forest type classification described
in chapter 1.2 above. The Act is the main legal
source of the existence of these concepts.

In forest land, potential wood growth per
hectare is at least one cubic metre on average in
one year based on 80-100 years’ length of rota-
tion. In scrub land the potential average wood
growth per hectare is less than one but at least
0.1 one cubic metre, over a rotation of 100 years,
and in waste land under 0.1 cubic metre in one
year. Scrub land sites include, for example, nu-
trient-poor wetlands located especially in North-
ern Finland, while waste land has typically only
sporadic trees with stunted and bushy veg-
etation. Waste land sites include, for instance,
sparsely tree-growing rocky outcrops and tree-
less wetlands. Other forestry land covers forest
roads, permanent storage points for forestry and
game fields, and gravel pits when they belong to
the forest entirely. These land sites do not yield
wood as such.®

Thus, the definition of forest is based par
excellence on the wood growth capacity of the
site. Other features, like the size of the forest area
in question or the qualities of the trees, are not
considered. However, the substantial provisions
of the subsidised measures must apply to forest
areas, which meet the criteria set out. The mea-
sures must, for example, promote the growth
of young stands or forest roads or other private
roads required for wood transportation. In fact,

most of the subsidies are limited to the most

42 Government proposal (Hallituksen esitys eduskun-
nalle laeiksi metsatalouden maardaikaisesta kannuste-
jarjestelmasta ja kestdvan metsatalouden maaraaikaisen
rahoituslain 29 a ja 48 §:n muuttamisesta 167/2022), p. 44.
The Act on a Temporary Forestry Incentive Scheme
(71/2023) based on the proposal is in force 1% January
2024-31°" December 2029.

43 See Rantala S (ed.) 2011, p. 20 and Metla (2014), p. 37.
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productive portion of forests defined as ‘forestry
land."#

In statutory law, the term forest land is also
defined in the Act on Valuation of Assets for Tax
Purposes.*® According to sec. 7 (2) of the Act “for-
est land” includes land used or intended to be
used for growing trees which reach an average
yearly growth of one cubic meter per hectare of
stem wood with bark, when the rotation is op-
timal and the suitable site fully stocked. Less
productive areas are regarded as waste land.
In contrast to the definition used in the above-
mentioned Act on a Temporary Forestry Incen-
tive Scheme, scrub land and waste land are not
separated in this context. Both are covered by
the concept of “‘waste land” when assets are val-
ued for taxation. The taxable value of waste land
is zero.#

Also, the Forest Management Association
Act contains a reference to the Act on Valuation
of Assets for Tax Purposes and its forest land def-
inition by stating that ‘land available to forestry’
means the same as ‘forest land’ in the Tax Act.
Forest societies can be established when at least
300 forest owners are in possession of at least
10,000 hectares of land for forestry.*® Histori-
cally, the associations have played an important
role in improving knowledge about economical-
ly sustainable forest management in private for-
ests. Nowadays, they still have a special status as
a particular kind of economic society. This status

can be removed after a transition period so that

4 See the Act on a Temporary Forestry Incentive Scheme
(71/2023), sec. 1, 2(1), 13 and 17-19.

4 See the Act on Valuation of Assets for Tax Purposes
(laki varojen arvostamisesta verotuksessa 1142/2005).

46 See the Act on Valuation of Assets for Tax Purposes
(laki varojen arvostamisesta verotuksessa 1142/2005),
sec. 31a.

47 The Forest Management Association Act (laki metsan-
hoitoyhdistyksista 534/1998), sec. 2(3).

8 The Forest Management Association Act (laki metsin-
hoitoyhdistyksista 534/1998), sec. 3(1).
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they continue functioning as normal non-profit
associations and their possible commercial ac-
tivities are transferred to separate cooperatives
or companies.* However, such provisions are
not included in law in force. Thus, the Act con-
firms indirectly that the meaning of ‘forest” lies
in its management for wood production in land
available to forestry by the members of the as-
sociation. The main target in this Act seems to be
economically sustainable forestry based on the
concept of ‘forest’, not socially or ecologically
sustainable forestry.

Moreover, the concept of ‘forest land” is used
to determine the object of real estate tax.’ The
tax is not paid on forest and agricultural land as
part of a farm. According to the Real Estate Tax
Act and implementation guidelines given by tax
administration, the term “forest’ in the Tax Act
means the same as the term “forest land” in the
Act on Valuation of Assets for Tax Purposes.’!

The Act on Prevention of Forest Damages
(1087/2013) is applied to forest damages emerg-
ing in ‘forest’, to terminal landings and mill-
timber yards, and to logging areas and interme-
diate landings regardless of their location. The
purpose of this Act (1087/2013) is to maintain the
good health status of forests and prevent “forest
damages’. These damages are diseases and de-
terioration of tree growth or quality caused by
invertebrates, fungi, bacteria, or viruses to trees
growing in forest, which cause economic loss.>?
The Act includes a definition in section 2 by us-
ing the wording, “in this Act forest means an area
to which the Forest Act (1093/1996) applies.” The

Forest Act basically applies in areas classified as

4 See Tuomi J (2016), pp. 86-87.

50 The Real Estate Tax Act (kiinteistoverolaki 654/1992),
sec. 3(1).

51 Guidelines for application the Real Estate Tax Act (ki-
inteistoverolain soveltamisohje VH/674/00.01.00/2025),
chapter 3.1.2. See also KHO 2015:90 and Maatta 2017 p. 1.
52 The Act on Prevention of Forest Damages (laki metsa-
tuhojen torjunnasta 1087/2013), sec. 1 and 2.
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forestry land.>® However, the above-mentioned
scope of application and purpose of the Act on
Prevention of Forest Damages clearly show that,
in fact, the definition concerns not only commer-
cial forests and the above-mentioned forestry
land. Moreover, preparatory works state that it
is also possible to make fellings in areas exter-
nal to the Forest Act, for example, on electricity
lines or road lines or, in exceptional cases, in na-
ture protection reserves. The Act on Prevention
of Forest Damages also applies to the logging of
timber from areas of this kind.>* In other words,
the main purpose of the act is to secure the pro-
duction of timber that underlies the concept of
‘forest’, even outside ‘forestry land’. In fact, this
means that the scope of damage prevention ex-
tends over “forestry land’, and the legal defini-
tion of ‘forest damage’ remains flexible by inter-
pretation.

In the Northern part of Finland there are
so-called timberline forest areas. In these areas,
forests must be managed and used with special
care to prevent the retreat of the timberline.”
These areas are lands for forestry where the re-
generation of forest needs special attention. The
Forest Act also includes some protection of for-
est habitat types, such as luxuriant herb-rich for-
est patches and the immediate surroundings of
springs, brooks, and rivulets. Moreover, a spe-
cial protection zone of forest can also be formed
in other parts of Finland if it is necessary, for ex-
ample, to protect settlement or cultivated areas
from the winds on the islands and shores or the
highlands. Except for the timberline forest area,
the scale of these zones is quite small and the

use of forests in them can be constrained only

53 See the Forest Act (metsalaki 1093/1996) sec. 2(1).

5 Government proposal (Hallituksen esitys eduskun-
nalle laiksi metsdtuhojen torjunnasta ja erdiksi siihen liit-
tyviksi laeiksi 119/2013), p. 29. Maitta (2021 b) pp. 2-3.
% See the Forest Act (metsilaki 1093/1996) sec. 12 and
Government decision (VNp suojametsistd 844/1998).
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for the needs of preservation.®® However, these
forms of protection in commercial forests do not
bring any amendments to the definition of forest
itself. The special protection areas or zones are
still, albeit with some restrictions, part of forest
and available for forestry.

Real property with forest land must be
evaluated for forming and conveyance. In real
estate formation, land use types are divided
into agricultural, forest, scrub, waste, and other
land. Forest land comprises pieces of forestry
land (metsétilus), which are mainly used for
production of wood.”” In traditional partition-
ing (halkominen), pieces of forestry land have
been evaluated on the grounds of different forest
types.>® In the context of average wood growth,
the forest types legally define the content of for-
estry land and allow the valuation of forests for
various purposes. It is, however, questionable
how appropriate this traditional valuation is, for
example, when the main targets of trade are na-
ture values or other forest-related products in-
stead of growing and selling wood.

Wilderness protection has originally had
different purposes in Finland than in Anglo-
American legal cultures. In Finnish legislation,
wilderness is not simply a category of protected
area but also encompasses people and nature-
based use.”” The twelve wilderness reserves
listed in the Act on Wilderness Reserves, which
cover about 1.5 million hectares in total, fall un-
der this conventional idea.®® Thus, originally the
establishment of the Finnish wilderness reserves

aimed to balance the protection of wilderness

5 See the Forest Act (metsélaki 1093/1996), sec. 10-11.

5 The Real Estate Formation Decree (kiinteistonmuo-
dostamisasetus 1189/1996), sec. 54(1).

%8 The Real Estate Formation Act (kiinteistonmuodosta-
mislaki 554/1995) sec. 197(2). See e.g. Vitikainen (2011),
pp- 34-36.

% See Kokko, Oksanen (2016), pp. 322-323.

% The Act on Wilderness Reserves (eramaalaki 62/1991),
sec. 1 and 3.
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characteristics with the human use of nature as
a source of livelihood or based on Sami culture.
Nature-based use is an integral part of wilder-
ness as long as it does not harm the wilderness
characteristics of the reserves. At present, the
wilderness reserves are mainly protected also
as a part of the Natura 2000 network. Thus, the
status of the reserves as nature protection areas
has been promoted. The reserves are controlled
by the Metsahallitus (as a state authority) and
owned by the state. According to section 7(2)
of the Act, the forests of wilderness reserves are
retained in a ‘natural state’, or ‘natural” forestry
is practiced in them. In practice, this means that
the Metsdhallitus manages the areas in accor-
dance with a plan that it creates and submits to
the Ministry of the Environment for approval.

Wilderness protection regulation in Finland
stresses that the forests in the reserves need bal-
ancing of multiple interests, and interest in for-
estry as a nature-based use is only one among
them. According to Section 1(1) of the Act, the re-
serves have been established to preserve the wil-
derness character (erdmaaluonne) of the areas,
to safeguard Sami culture and natural sources
of livelihood, and to improve multiple use of
nature and the prerequisites for such use. Thus,
forestry is allowed only in limited parts of the re-
serves and only in accordance with special natu-
ral resource planning by the Metsdhallitus.®! As
a conclusion, it can be noted that the wilderness
reserves based on this Act include also produc-
tive forest land, which is not widely used for for-
estry. Thus, legal definition in the Act on a Tem-
porary Forestry Incentive Scheme is only partly
serviceable in this context. The incentive scheme
itself is not applicable in the wilderness areas
managed by the Metsahallitus.

Biodiversity protection and nature conser-

vation also restricts forestry. According to arti-

61 Kokko, Oksanen (2016), pp. 319, 326-327.
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cle 49 of the Nature Conservation Act (9/2023),
in a national park or strict nature reserve any
action such as the removal or destruction of
fungi, trees, or bushes, which alters the natural
surroundings, is prohibited. Natura 2000 and
other habitats and species protection areas also
set their own limitations on forest use. Habitat
type protection, as laid down in chapter 7 of the
Nature Conservation Act, includes areas of wild
woods rich in broad-leafed deciduous species
and common alder woods. However, the Act
does not truly illuminate the legal definition of
forest. In any case, if a legal definition of forest
is needed in the administration of nature protec-
tion, it must be interpreted case by case in this
context. This kind of consideration is needed,
for example, when the state expropriates pri-
vate forest land in the public nature protection
interest and public authorities must decide the
amount of full compensation. The contextual
interpretation of forest definition is also needed
when, for example, trade legislation concerning
forest cultivation material or tax and criminal
legislation are applied.®?

The above-mentioned Acts clearly show
that forest definition is not exhausted in statuto-
ry law in Finland. Only one Act has a quite clear
and fairly exhausted legal definition for forest
while other Acts have no legal definitions for
forest, or they are open to interpretation. Some
Acts seek the content of forestry land definition

from forest (vegetation) type systematisation.®®

2.3 Nature
The nature of the above-mentioned traditional
forest definition in Finnish statutory law is rela-

tive and strongly connected to potential wood

62 See Act on trade of material of forest cultivation (laki
metsdnviljelyaineiston kaupasta 241/2002), the Income
Tax Act (tuloverolaki 1535/1992) and the Criminal Code
of Finland (rikoslaki 39A/1889).

63 See chapter 1.
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production. Finland lacks a common legal defi-
nition of forest for all fields of environmental
law. For example, nature protection is mainly
regulated by using other legal definitions.*
However, the national implementation of the EU
Nature Restoration Regulation may amend this
Finnish tradition by introducing the term ‘for-
est ecosystem’ into nature protection and nature
restoration planning.%

Existing legal definitions of forest are gen-
erally based on forestry land and wood growth
potential of the site, with some variation. For
example, the Real Estate Formation Decree
(1189/1996) has a slightly different explanation
of the term forest land from the Act on a Tempo-
rary Forestry Incentive Scheme.

Interestingly, there is no special legal defini-
tion of forest as, for example, a plant community
with particular characteristics. Although forest
(vegetation and soil) types are sometimes used
in administrative practice to fulfill the content
of forest terminology, it seems that forest, as a
common concept in Finnish standard language,
is supposed to be known as such, even without
specific legal definitions in the various Environ-

mental Acts and Decrees.

2.4 Type

The legal term “forest’” in the Finnish legislation
combines features from different types of defi-
nition: at least quantity-based, land-use based,
and regulation-based definitions. Therefore, it
can be described as a mixed-type definition. All
three aspects can relate to the same forest area,
depending on one’s view. Firstly, commercial
forest is managed on the forestry land, which
is divided into forest land and some other cat-

egories based on its wood production potential.

4 See Nature Conservation Act (luonnonsuojelulaki
9/2023).
6 See following chapter 4.
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Secondly, the forest land is mentioned in real
estate formation among agricultural and other
forms of land use. Thirdly, the commercial use
of forests is limited or prohibited in some parts
of forestry land, especially protected areas and
habitats of forests.

The protection of forest areas and habitats
is usually based on the Forest Act (1093/1996),
the Act on Wilderness Reserves (62/1991), or
the Nature Conservation Act (9/2023). The pro-
tected areas and habitats in forests can be local-
ised in specific administrative decisions or di-
rectly by law. A nature protection area can be,
for example, so-called old-growth forest and the
habitat, for example, luxuriant herb-rich forest
patches where the characteristic features include
herb-rich forest soil.®® However, both example
areas and habitats are still considered forests,
although partly or totally excluded according
to legislation from forestry, and their potential

wood growth is no longer the main issue.

2.5 Extensions and Restrictions

As a preliminary conclusion, it can be stated
that the national forest definition in the forest
legislation does not distinguish in principle be-
tween natural (or native) forest and planted for-
est (or forest plantation), or between managed

and unmanaged forests.®” Division into ‘forest

% The Finnish Government has issued decisions in
principle on the six national nature conservation pro-
grammes. The one concerning old-growth forests set up
in 1993, 2005, and 2006 and covering 320,000 hectares.
The programmes are enforced according to the Nature
Conservation Act (luonnonsuojelulaki 1096/1996). See
the Act chapters 2 and 3. The habitat is mentioned in the
Forest Act (metsalaki 1093/1996) section 10 (2) and is pro-
tected according to section 10a ja 10b of the Forest Act.

¢ However, EU legislation may change this traditional
view. The Regulation (EU) 2023/1115 of the European
parliament and of the Council of 31 May 2023 on the
making available on the Union market and the export
from the Union of certain commodities and products as-
sociated with deforestation and forest degradation and
repealing Regulation (EU) No 995/2010 includes differ-
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land’, ‘scrub land’, ‘waste land’, and ‘other for-
estry land’ is based on potential wood growth
per hectare. Although this ‘forest” definition has
more precise forms and classifications of site
quality classes and corresponding forest types
in management and valuation practice, it is not
very serviceable in the valuation of protected
forest areas, such as nature conservation and
wilderness reserves, or in otherwise unmanaged
forests. In nature protection areas, the value of
forest depends on, among other things, the land-
scape and protected species and their habitats,
not really wood production. Regardless, the for-
est definition and forest types are used when the
value of forest is established for paying full com-
pensation for the forest area when it is expropri-
ated to state for nature conservation purposes.

The Act on Prevention of Forest Damages
shows above that its scope of application extends
over forestry land. Thus, the legal definition of
forest may be flexible, depending on the context.
The flexibility in the definition of forest allows
the duties of the particular Act to be enforced in
some areas other than forests. Considering the
objective of the Act — to prevent forest damage
from destructive insects — the exception from the
normal scope of application of the forest defini-
tion is well grounded. Although the unconven-
tional scope of application of forest definition
will probably cause only minor challenges in le-
gal practice, it is recommended to interpret such
derogations narrowly.

While ‘forestry land” is the key definition in
allocating state subsidies, ‘forest land” is the key
term used in Finnish tax legislation. However,
the later term again relates to commercial for-

ests, while income from forestry forms the basis

ent definitions of planted forest, plantation forest, and
other wooded land in article 2. See following chapter 4.
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of taxation.®® When “forest’ as a definition is used
outside its main scope of forestry, it is notable
that its open and context-based interpretation
should stay narrow enough and in the core area
without going into the penumbra area of mean-
ing. Especially in criminal law, the principle of

legality demands a narrow interpretation.

3. Legal definitions of “forest” in case law
In Finland, administrative courts function in
parallel with courts of general jurisdiction. The
general courts deal with private and criminal
law cases, whereas the decisions of administra-
tive authorities may be appealed to administra-
tive courts and further to the Supreme Adminis-
trative Court.

The definition of ‘forest’ as such seems not
to be dealt with in case law. The concept is main-
ly used to clarify the scope of the application of
enactments regarding the use and management
of forests. The legal question in these cases is not
whether or under what conditions a particular
area is regarded as ‘forest’, but which statute is
applied to the forest in question. For example,
in case (KHO 30.6.2006/1684) the Supreme Ad-
ministrative Court has stated that the Forest Act
is not applied to an area designated as a protec-
tion area according to the Land Use and Build-
ing Act.®” Therefore the obligation of the Finnish
Forest Centre laid down in the Forest Act (sec.
14b) to notify the nature conservation authority,
landowner, and the owner of the felling right of
a forest use declaration as regards a breeding

and resting site of flying squirrels (Pteromys vo-

6 The income from the sale of wood is capital income
from forestry. See the Income Tax Act (tuloverolaki
1535/1992) sec. 32. However, the profit that has been ob-
tained from the delivery of real property will not be tax-
able income if the property is given to the state or to the
state-owned business Metsdhallitus as a nature reserve.
See the Income Tax Act sec. 48(1) part 4.

% The Land Use and Building Act (maankaytto- ja raken-
nuslaki 132/1999), nowadays the Area Use Act.
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lans) was not applicable in an area designated as
a protection area in the regional plan.

In case (KHO 28.2.2014/628) the Supreme
Administrative Court maintained the decision
of a lower court, in which the state subsidy for
forest regeneration in a protection area was not
granted. The reasoning refers to the scopes of
application of the repealed Act on the Financing
of Sustainable Forestry, the Forest Act, and the
repealed Nature Conservation Act (1096/1996).7
The Act on the Financing of Sustainable Forestry
could not be applied since the forest regenera-
tion in protected areas was not seen as a mea-
sure which promotes the sustainable manage-
ment and use of forests according to the Forest
Act.”! Thus, the forest management in the pro-
tected area did not receive the subsidies because
the meaning of forest, among other things, was
defined narrowly based on the Forest Act in the
provision. The scope of application was limited
to forestry areas.

The obligation to pay real estate tax does not
apply to forest land and agricultural land. When
considering whether the area is forest land with-
in the meaning of the Act, attention is paid to
the actual use of the plot. In principle, real estate
tax is not paid from forest land. In case (KHO
1997:21), a taxpayer’s recreational house was lo-
cated on a property with a shoreline of about 300
meters and a total area of 2.4 hectares. Moreover,
1.6 hectares of the area were classified as forest
land, 0.6 hectares as wasteland and 0.2 hectares
as building site. Taking into account the actual
leisure-time use of the property as well as its po-
sition and shape in relation to the limited pos-
sibilities to engage in forestry, the Supreme Ad-
ministrative Court stated that not even a part of

the property could be considered forest land in

70 Laki kestavan metsitalouden rahoituksesta (1094/1996)
and Luonnonsuojelulaki (1096/1996).
71 See Act on the Financing of Sustainable Forestry, sec. 1.
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the meaning of sec. 3(1) of the Act on Real Estate
Tax.”? Real estate tax had to be imposed.

In case (KHO 2015:90), however, a golf
course company was considered to be practising
forestry by the Supreme Administrative Court.
Forest parcels that were located on the outer
edge of the golf course and that were not part
of the actual golf course area were forests within
the meaning of forest in section 3(1), part 1 of
the Real Estate Tax Act, whereas forest sites that
were located inside an actual golf course area
between the fairways were not that kind of for-
est. Thus, the decision meant that the real estate
taxation did not extend to the forest parcels out-
side golf courses.

Habitats of species protected according to
the Nature Conservation Act may in fact limit
the size of a suitable area for forestry, although
the Forestry Act is mainly applied to forestry
areas. For example, habitats of flying squirrels
(Pteromys volans) were spotted in the area of
Konikallio where forest felling was planned. Ac-
cording to section 49(1) of the repealed Nature
Conservation Act (1096/1996), the destruction
and deterioration of breeding sites and rest-
ing places used by flying squirrels was prohib-
ited. The corresponding prohibition is in sec-
tion 78 (2) of the valid Nature Conservation Act
(9/2023). In case (KHO 2003:38), the Supreme
Administrative Court stated that the Forest Act
would be applied primarily in the area of Koni-
kallio (1093/1996) in the management and use of
the forest when the regulations of section 2 (1)
and (2) of the Act had been taken into consider-
ation. Furthermore, according to section 2(3) of
the Forest Act in the forest management and use,
the particular provisions, including section 49, of
the Nature Conservation Act must be followed.
Thus, when considering the court decision, it is

clear that protection of a particular species and

72 Kiinteistoverolaki (654/1992) sec. 3(1).
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its habitats according to the Nature Conserva-
tion Act may limit the use of commercial forests,
although the definition of forest as such refers
to forestry land and primarily to the application
of the Forest Act. Moreover, it can be conclud-
ed from this case that the limited encumbrance
caused to the forest owner without compensa-
tion because of the prohibition was not consid-
ered unreasonable during that time.

The Centre for Economic Development,
Transport, and the Environment can forbid fell-
ing in specific areas by using coercive measures
to protect species according to the Nature Con-
servation Act. The competence of the centre in
coercive measures was quite recently confirmed
in a decision by the Supreme Administrative
Court (KHO 30.08.2023 t. 2451). The nature con-
servation organisations can apply coercive mea-
sures from the Centre and can appeal negative
decisions by it.”> Moreover, the protection of a
Natura 2000 site may hinder felling before it is
evaluated that it does not significantly affect the
protected natural values.”* These findings still
apply while the new Nature Conservation Act
(9/2023) is in force. However, nowadays, accord-
ing to section 111 of the valid Nature Conser-
vation Act (9/2023), the landowner can receive
full compensation for limitations or significant
harms (disadvantages) on forestry based on
species and habitats protection. Interpretation
of the similar compensation provision of the
repealed Nature Conservation Act (1096/1996)
was outlined in case (KKO 2008:73) by the Su-
preme Court. Thus, when the concept of forest
is strongly linked to forestry, it is only logical
to require full compensation payment for even
the slightest forest use restrictions imposed for

the sake of nature conservation. From the values

73 The Supreme Administrative Court no longer grants
retrial permits on this kind of matter (KHO 16.04.2021
H 1261).

7+ See KHO 2020:3.
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behind nature conservation, this matter could be
seen differently.”” In national case law, nature
conservation legislation clearly has an influence
on forestry, but the case law does not directly
reform the traditional ‘forest” definition as such.
Nature protection is based on its own terms,
which broaden the perspective of sustainable
forestry from wood production to forest habitats
and species (biodiversity) protection.

The outcome of the case law study of legal
forest definition was somewhat disappointing.
Only a small number of cases relevant for for-
est definitions could be identified. The limited
amount of case law does not give a proper an-
swer as to how the forest definitions are used
in legal practice. Further research should be
made by interviewing personnel in Finnish for-
est administration. However, this kind of short
case study shows that nature conservation law
in particular may exert an influence on forestry
and bring in other legal definitions concerning
forests and their protection. The terms of bio-
diversity and nature protection challenge the
traditional definition of forests even in the same

forest areas.

4. Amendment pressures from new EU
legislation — some examples

Even without proper EU competence in forestry
policy”®, EU legislation may influence legal for-
est definitions in Finland. For example, the Na-
ture Restoration Regulation (NRR)”’ is based
on the Treaty on Functioning of the European
Union (TFEU 2012/C 326/01), and in particular
Article 192(1), thus EU environmental policy,
and the regulation affects forest resource man-

agement. The Union and its Member States are

7> See chapter 5.

76 See Onida (2020), p. 17 and Kokko et al. (2006), p. 10.
77 Regulation (EU) 2024/1991 of the European parliament
and of the Council of 24 June 2024 on nature restoration
and amending Regulation (EU) 2022/869.
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parties to the Convention on Biological Diver-
sity. The Global Biodiversity Framework, adopt-
ed at the fifteenth meeting of the Conference of
the Parties to the Convention on 7-19 December
2022 and the EU biodiversity strategy”®, set out
action-oriented targets for 2030.

The EU’s Nature Restoration Regulation
is a tool to enforce these targets in the member
states. Article 12 of the NRR guides the restora-
tion of forest ecosystems. According to article
1(1) of the NRR, “ecosystem” means a dynamic
complex of plant, animal, fungi and micro-
organism communities and their non-living en-
vironment, interacting as a functional unit, and
includes habitat types, habitats of species, and
species populations. Member states shall put in
place the restoration measures necessary to en-
hance the biodiversity of forest ecosystems by
using an obligatory common forest bird index.
In addition, there are seven optional indexes, six
of which are selected by each member country
to best suit its circumstances and to assess the
improvement in the state of forest nature. The
Nature Restoration Regulation obliges member
states to achieve an increasing trend and a sat-
isfactory level of indicator development. These
objectives apply to all forests.” Thus, forest eco-
system as a legal definition in the EU legislation
will reform the traditional Finnish understand-
ing of forestry and its social concepts.

The second example from EU legislation
and its influence on Finnish forestry is the Re-
newable Energy Directive (with amendments
RED III).2° Article 1 of the directive establishes

78 EU Biodiversity Strategy for 2030, COM(2020) 380 fi-
nal.

7 See the NRR 12 article and the Ministry of Environ-
ment 2024.

8 Directive (EU) 2023/2413 of the European Parliament
and of the Council of 18 October 2023 amending Di-
rective (EU) 2018/2001, Regulation (EU) 2018/1999 and
Directive 98/70/EC as regards the promotion of energy
from renewable sources, and repealing Council Direc-
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a common framework for the promotion of en-
ergy from renewable sources, sustainability, and
greenhouse gas emissions saving criteria for
biofuels, bioliquids, and biomass fuels. Biomass
means, among other things, the biodegradable
fraction of products, waste, and residues of bio-
logical origin from forestry and related indus-
tries. Moreover, forest biomass means biomass
produced from forestry. The set targets, a gener-
al framework, and several measures of the direc-
tive aim to promote the sustainable production
and consumption of renewable energy and ad-
vance the achievement of the EU’s climate miti-
gation objectives. However, at the same time, the
directive limits opportunities to use forest bio-
mass as a renewable energy resource. For exam-
ple, the principle of the cascading use of biomass
refers to the resource-efficient use of materials
in such a way that forest biomass is primarily
used for products and materials rather than for
energy use in the amended article 3 of the di-
rective. Regarding forest biomass, the directive
still includes so-called risk-based review, which
is important for Finland. In the review, sustain-
ability requirements related to forest biomass
are demonstrated through national legislation.
The risk-based review will also include certain
prohibited areas from which forest biomass may
not be purchased for energy use. These include
primary forests, old forests, and other particu-
larly biodiverse forest areas.®! ‘Primary forest’

means naturally regenerated forest of native tree

tive (EU) 2015/652. The competence rules for the direc-
tive are articles 114, 192(1) and 194(2) of the TFEU.

81 See the RED article 29 and tyo- ja elinkeinoministerio
2023. The report of RED III sustainability criteria work-
ing group was published on 28 October 2024 in Finland
(ty©-ja elinkeinoministeri6 2024). The working group es-
timates that Finland meets the country-level sustainabil-
ity requirements of the directive. However, the working
group was not unanimous, and a representative of the
Finnish Association for Nature Conservation submitted
a dissenting opinion in the report, in which she consid-
ered that, in the light of certain abuses, the current use
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species, where there are no clearly visible indi-
cations of human activities and the ecological
processes are not significantly disturbed.®> This
definition is tense in relation to the national le-
gal concept of ‘forest’, which clearly aims at the
production and use of wood through human ac-
tivity.

The third relevant example is the EU legisla-
tion that sets out the commitments of Member
States for the land use, land use change, and
forestry (‘LULUCEF’) sector, which contribute to
achieving the objectives of the Paris Agreement®
and meeting the greenhouse gas emission reduc-
tion target of the Union for the period from 2021
to 2030.% In this regulation, based on EU climate
policy, particularly TFEU article 192(1), forests
play an important role in climate change mitiga-
tion as carbon sinks. The EU’s LULUCF legisla-
tion contains several terms that concern forests
and forest management. Forest management is
seen as a part of a wider category of land use
activities. In the EU legislation, forest land is un-
derstood as land areas covered by forests and

woody vegetation as defined by the national for-

of forest biomass in energy production was not environ-
mentally sustainable.

82 See article 2 (8) of the Regulation (EU) 2023/1115 of
the European Parliament and of the Council of 31 May
2023 on the making available on the Union market and
the export from the Union of certain commodities and
products associated with deforestation and forest degra-
dation and repealing Regulation (EU) No. 995/2010.

8 United Nations 2015, Paris Agreement.

8 See Regulation (EU) 2023/839 of the European Par-
liament and of the Council of 19 April 2023 amending
Regulation (EU) 2018/841 as regards the scope, simplify-
ing the reporting and compliance rules, and setting out
the targets of the Member States for 2030, and Regula-
tion (EU) 2018/1999 as regards improvement in monitor-
ing, reporting, tracking of progress and review; Regu-
lation (EU) 2018/841 of the European Parliament and of
the Council of 30 May 2018 on the inclusion of green-
house gas emissions and removals from land use, land
use change and forestry in the 2030 climate and energy
framework, and amending Regulation (EU) No 525/2013
and Decision No. 529/2013/EU.
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est definition. Forest land areas may be tempo-
rarily without trees after harvest or storms if the
trees will re-grow on these land areas.®

The fourth relevant example is the EU’s
deforestation regulation (EUDR), resting on en-
vironmental policy, TFEU article 192(1).% The
fundamental purpose of the regulation is to mi-
nimise the Union’s contribution to deforestation
and forest degradation worldwide, thereby con-
tributing to a reduction in global deforestation
and reducing the Union’s contribution to green-
house gas emissions and global biodiversity
loss. The regulation set rules regarding the plac-
ing and making available on the Union market
as well as the export from the Union of relevant
products, such as wood, to fulfil this purpose.

The deforestation regulation includes many
legal definitions concerning forest in article 2:
Deforestation means the conversion of forest to
agricultural use, whether human-induced or not
(section 3). Forest means land spanning more
than 0,5 hectares with trees taller than 5 metres
and a canopy cover of more than 10%, or trees
able to reach those thresholds in situ, excluding
land that is predominantly under agricultural
or urban land use (section 4); forest degrada-
tion means structural changes to forest cover,
taking the form of the conversion of: (subsec-
tion a) primary forests or naturally regenerat-
ing forests into plantation forests or into other
wooded land; or (subsection b) primary forests
into planted forests (section 7). Primary forest
means a naturally regenerated forest of native
tree species, where there are no clearly visible in-

dications of human activities and the ecological

8 See European Environment Agency 2024 p. 23.

8 Regulation (EU) 2023/1115 of the European Parliament
and of the Council of 31 May 2023 on the making avail-
able on the Union market and the export from the Union
of certain commodities and products associated with de-
forestation and forest degradation and repealing Regu-
lation (EU) No. 995/2010.
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processes are not significantly disturbed (section
8). Naturally regenerating forest means forest
predominantly composed of trees established
through natural regeneration; it includes any
of the following: (a) forests for which it is not
possible to distinguish whether they have been
planted or naturally regenerated; (b) forests
with a mix of naturally regenerated native tree
species and planted or seeded trees, and where
the naturally regenerated trees are expected to
constitute the major part of the growing stock
at stand maturity; (c) coppice from trees origi-
nally established through natural regeneration;
(d) naturally regenerated trees of introduced
species (section 9). Planted forest means forest
predominantly composed of trees established
through planting and/or deliberate seeding,
provided that the planted or seeded trees are ex-
pected to constitute more than 50% of the grow-
ing stock at maturity; it includes coppice from
trees that were originally planted or seeded (sec-
tion 10). Plantation forest means a planted forest
that is intensively managed and meets, at plant-
ing and stand maturity, all the following criteria:
one or two species, even age class, and regular
spacing; it includes short rotation plantations for
wood, fibre, and energy, and excludes forests
planted for protection or ecosystem restoration,
as well as forests established through planting
or seeding, which at stand maturity resemble
or will resemble naturally regenerating forests
(section 11). Under these terms, several Finnish
forest areas could be planted forests, particularly
for commercial purposes. However, it is often
difficult to distinguish in practice what propor-
tion of trees has been naturally regenerated or
planted in a forest. It is especially difficult when
non-native tree species are not significantly used
in forest regeneration in Finland.

All in all, these new legal definitions from
the EU regulation challenge traditional Finn-

ish terms defining the meaning of forest and
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forestry. Although they come from outside the
national competence on forestry from the EU’s
different policy fields, they reform definitions
that establish the general understanding of what
forests are for. Finally, they have an influence on

the practice of forestry.

5. Discussion — trends in finnish forest use
and legal studies
One clear trend is that forests are in multiple
use, while wood production is only one objec-
tive®” among others even in commercial forests.
For example, reindeer herding, hunting, and
tourism may be supplementary or sometimes
even rival livelihoods to forestry. Within this
discussion of multiple use also falls everyone’s
(everyman’s) rights®, including the right to pick
mushrooms or berries from forests. When the
definition of ‘forest’ is based on the (existing
land use and) wood growth potential of the site,
it may overlook values other than the economics
of wood production, for example those relating
to the multiple use of forests.®

Protection of biological diversity in forests
has also been the target of many studies in Finn-
ish legal scholarship.”® Intensive forest manage-
ment practices of commercial forestry have been

seen as being among the primary causes of threat

8 In fact, wood production as one common objective is a
simplified description of the complex sustainable forest
management discussion. Pappila (2010) has studied the
forest legislation in particular and evaluated the forestry
paradigm through the theory of disturbance dynamics.
Moreover, she has looked at the water protection mea-
sures of forest management. Both assessments showed
that the paradigm was too one-sided to reflect the com-
plexity of forests or to protect biodiversity.

8 Everyone’s right is originally based on Nordic cus-
tomary law. It allows undisturbed public access to any
private or public owner’s land with some restrictions in
law.

8 See for example Raitio (2008); Hovila (2012), Tuunanen
etal. (2012).

% See for example Huttunen (2014); Simild, Kokko (2009);
Kokko (2009).
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to forest species and habitats and thus biodiver-
sity.”! Legal studies show that the main objective
of forest legislation is economically sustainable
forestry and social and ecological sustainability
comes after it.”> Our analysis of the legal defini-
tions of forest support these results. However,
the EU’s Nature Restoration Regulation, among
other new nature protection regulations, has
challenged this emphasis on economic sustain-
ability.”> While the social and ecological values
of forests are to be promoted in society, the legal
definition of forest also needs reassessment.**
Natural resources law has come up again
as an important topic in Finland. It includes
forestry, hunting and fishing, use of water, and
the extraction industry. Natural resources law is
not only a matter of public environmental law
but may also include, for example, contracts for
the possession of natural resources.” The basic
values behind natural resources law are anthro-
pocentric use values while, for example, biodi-
versity law more clearly recognises the intrinsic
values of nature. The current legal definition of
‘forest’ is quite appropriate in the wider context
of natural resources law, but it is not so easy to
integrate into the purposes of biodiversity and
nature protection law. However, new alterna-

tive measures for forestry planning and forest

1 Hyvérinen et al. (2019), p. 32. Huttunen (2014), p. 333;
Rassi et al. (2010), p. 49; Simild, Kokko (2009), p. 81.

92 Kokko (2009), p. 58.

% See chapter 4 above.

% The amendment of the legal definition is likely, al-
though attempts have been made to delay it in Finnish
society, for example by using the politicisation of envi-
ronmental science. Kukkonen and Malkamaki (2024) ar-
gue that the so-called forestry coalition defends its point
of view about increased logging with technical and na-
tional arguments and politicises the broad scientific con-
sensus on its harmful environmental impacts. Technical
arguments appeal to the common principles of technical
efficiency, productivity, and expertise, while national
arguments invoke shared, cultural ideas of Finnish for-
estry.

% Kokko (2012), p. 1124; Hollo (2004), p. 257.
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management are needed to protect clean water
resources and to combine these two fields of
natural resources law in a sustainable way in
Finland.”®

The EU’s climate policy with carbon sinks
and the European green deal with bioeconomy
have brought up new economic interests in for-
ests.”” The current forest definition can only be
partly useful in these issues. Growth of wood is
only one aspect in the discussion of carbon sinks
and the new bioeconomy, which may bring new
ways of using commercial forests while the main
traditional use has been in the timber, paper,
and pulp industry. In fact, wood products can
substitute for fossil fuel-based products in many
ways and store carbon over centuries, for exam-
ple in log houses. Moreover, forest ecosystems
also need protection in bioeconomy. A clear
trend is to study national forestry regulation in
the light of these new interests.”® For example,
Romppanen and Turunen recognise in their ar-
ticle the need to handle forest circular economy
and bioeconomy together in future regulatory
studies under the term ‘circular bioeconomy’.*
Clearly, wood production is too narrow a view
to support the ‘forest” definition when new ob-
jectives such as circular bioeconomy define the
sustainable use and protection of forests. These
new trends in legal research challenge tradition-
al legal definitions of ‘forest’” and “forestry land’.

International initiatives like the attempt to
create a Legally Binding Agreement on Forests
in Europe!'® could bring out new aspects of na-
tional forest definitions if such an agreement is

accepted someday. However, the present state

% See Halonen et al. (2020) pp. 115-116.

7 See for example Romppanen (2017) p. 39 and Euro-
pean Commission (2020). See chapter 4 above.

% See for example Melkas (2004); Mustalahti — Kusmin
(2016) pp. 260-261; Laakso (2017) pp. 434-435.

9 See Romppanen, Turunen (2019) pp. 61-62.

100 Forest Europe (2011). See Evgenia et al. (2024).
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of affairs in Europe does not support the accep-
tance of these initiatives.!’! The EU does not have
special competence for forestry proper but it can
use, for example, environmental, climate, renew-
able energy, and common agricultural policy to
pass legislation concerning forests.!”? Using EU
competence based on these policy sectors, the
EU can formulate new legal forest definitions to
regulate the member states.'®® However, in prac-
tice it can be partly avoided in the formulation
of EU legislation. For example, European Union
Timber Regulation (EUTR) regulations refer in-
directly to legal ‘forest” definitions of the country
of harvest.!®* All in all, it can be concluded, as
the examples mentioned in chapter 4 show, that
the relevant new EU regulation will broaden le-
gal definitions of forest and inevitably challenge
the use of old Finnish forest definitions when
the regulation is finally enforced at the national

level.

6. Concluding remarks

The legal definition of forest in Finland was born
to address the needs of traditional forestry and
valuation and the exchange of forestry land and
estates. Forests have long been and are still im-
portant for the Finnish society and economy.
The definition of forest returns to the term of
‘forestry land’, which is divided into four parts
on the grounds of its wood production potential.
The division is ‘forest land,” “scrub land or for-

est land of low productivity’, “‘waste land’, and

101 Tt is unlikely that the forest agreement is possible as
long as war in Ukraine continues.

102 Kokko et al. (2006), p. 10.

103 See e.g. EUDR above in the chapter 4.

104 See regulation (EU) no 995/2010 of the European
parliament and of the council of 20 October 2010 laying
down the obligations of operators who place timber and
timber products on the market (EUTR). For example, ac-
cording to article 2 (g) of EUTR for the purposes of this
Regulation, the following definitions shall apply: (g) “il-
legally harvested” means harvested in contravention of
the applicable legislation in the country of harvest.
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‘other land for forestry.” Moreover, forest and
site types can particularise the definition of for-
est in forest management and valuation practice.

In some cases, the scope of definition of
forest extends even over forestry land areas.
In these cases, our recommendation is to use
a narrow context-based interpretation of the
definition. Forest has its limitations as a current
legal definition. It is not very serviceable in un-
managed (primary) forests, thus for example in
nature conservation and wilderness reserves,
where these forests have value apart from wood
production.

Challenges to the current definition of forest
come from multiple and new interests in forests.
Commercial forests can also be used for example
in reindeer herding and nature-based tourism as
well as hunting, berry picking, and other kinds
of recreation. Moreover, forests are essential in
the protection of biodiversity and they can serve
as carbon sinks or new kinds of resources for
(circular) bioeconomy, which all reveal the need
to develop forest definitions in Finland. In fact,
terminology in standard language, such as land-
scape forest, old forest, game forest, forest park,
forest energy, forest diversity, or forest as a car-
bon storage, already directs and defines the use
or protection of forests in practice. The new EU
regulation concerning other interests in forests
than forestry has been an accelerator and has
introduced new terms. While these terms are
legal definitions, their national implementation
should preserve the original meaning of EU law,
for example in the mapping of protected forests.
Otherwise, the implementation result may lead
to conflict between EU law and national law
in a way that is ultimately harmful to forestry.
The Finnish implementation seems to overlook
primary forests if they are not at the same time
“old-growth”. This interpretation is not quite
in line with EU legislation. At least a reputation

risk for Finnish forestry may appear if its pri-
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mary forests are utilised for biomass or timber
production due to the overly high demarcation
criteria of protected forests.!® Thus, it is only a
matter of time before the terminology of Finnish
standard language and of EU legislation causes
traditional legal definitions of forest to evolve
for multiple and new purposes, and the core of
legal “forest” definition becomes neutral, like for-
est in the FAO'’s classification, and disengages it-
self from traditional forestry and especially from

wood production targets.
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